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ITOHATTA TA HIACTABHU 3BIJIbHEHHA
BIJI KPUMIHAJBHOI BIJIIIOBIJTAJIBHOCTI

Po3srasgHyTo nuTaHHs Ipo NOHSITTS 3BUIbHEHHS Bil KpMMiHAJIbHOI BiIIO-
BiJaJIbHOCTI B KpUMiHAJILHOMY MpaBi YKpaiHu. 3po0aeHO CIIpo0y OOrpyH-
TyBaTU MiJACTaBU 3BIJIbHEHHS BiJl KPUMiHAJIbHOI BiIMTOBIIAIbHOCTI.

KiouoBi cioBa: KpyuMiHajbHA BAIIOBIOAAbHICTh, 3BIIBHEHHS Bif KpU-
MiHaJbHOI BiANIOBIAJBbHOCTI, CTYMiHb CYCHIJIbHOI HEOE3IeK1 0COOU, TepMi-
HU JABHOCTI, CIIeLiaJIbHI ITpaBWJia 3BUIbHEHHS BiJl KpMMIHAJIbHOI BiAMOBIIA-
JIbHOCTI.

3araJlbHOBU3HAHUM MOJOXEHHSIM KPUMMIHAJIBHOTO 3aKOHO/IaBCTBA OYIb-5KOI KpaiH!
€ TI0JIOKEHHS TIPO Te, 1110 0c00a, 1110 BUMHWIIA 3JIOUMH, 3000B’s13aHa 3a3HATU B OyIb-SKiii
¢dopMi 3axonu IepKaBHO-IpUMycoBoil Aii. [1pu LiboMy OIMH 3 HalAi€BIINUX 3aCO0IB,
CTPUMYIOUHMX 3JIOYMHHICTb, MOJISITAE HE B XKOPCTOKOCTI ITOKapaHHS, a B IX HEBIIBOPOTHO-
cTi. PazoM 3 TUM y psiii BUNIaAKiB, CIIeLiaIbHO TTepeadayeHuX y 3aKOHi, ocoba, 1110 BUM-
HUJIA 3JIOYUMH, MOXXe OYyTU 3BiJIbHEHE Bil KpuUMIiHaAbHOI 6idnosidasbHocmi.

Tyt ciig BKa3zaTu, 110 TIIyMadeHHS 3aKOHY Mae€ ITiacTtaBy BBaxartu, 1o KK min 3Bi1b-
HEHHSIM BiJl KpMMiHAJILHOI BIAMOBIAAJIbHOCTI pO3yMi€ 3BiJIbHEHHS JIMIIE BiJl MaliOYTHBOI,
MOTEHIIiaJIbHOI BiAMOBiIaJILHOCTI.

JlocynoBe NIpUIIMHEHHS KPUMIHAJbHUX CHpaB BigoMe 3 JaBHIX 4acCiB 1 BJIACTUBE
3aKOHOJABCTBY HE TIJIbKM HAIIO1 IEp>KaBU, ajie 1 0aratboX IHIINUX KpaiH.

AKX cBiZUUTH iCTOPis BITYUM3HSIHOTIO KPUMiHAJIbHOIO 3aKOHOAABCTBA, 3 JaBHUX YacCiB y
HbOMY OYyJIM HasiBHi HOPMU, SIKi TIPOITIOHYBaIi 0c00i, 1110 3aiiMajiacsi 3I04MHHOIO JislJIbHi-
CTIO, JOOPOBUIBHO NPUIMTMHUTH 3JTOYMHHE AISTHHS 1 001LSUIN 3BUIBHUTM 11 BiJl TOKapaHHS
a0o0 CYTTEBOIO OTO MOM’ SIKILIUTH.

Bxxe B X CTOJTTI 3aKOHOIaBUYMM MaM’SITHUK naBHUHU — Pycbka IlpaBona — mana
OKpeMi HOpMM, sIKi BKa3yBaJM Ha MOXJIMBICTb 36iabHeHHS 6i0 NOKAPAHHA B 3B’SI3KYy
3 KagaTtam. [1, cT. 12].

AHaJi3 OCHOBHUMX TEHACHIIii CBITOBOI KpUMiHaJIbHOI MOJITUKM CBiIUUTB IIPO Te, 1110
BiIMiHHOO PUCOIO CyYaCHUX CUCTEM IIPaBOCYIJs € “TIpoliec YOyBaHHS” KpUMiHATbHUX
CIpaB y 3B’SI3KY 3 1IX NPUIIMHEHHSIM 1I€ B T1OCYAOBOMY BUPOOHUIITBI.

36iabHeHHA 6i0 KpUMIiHAAbHOT 6i0nogidarbHocmi — 1€ peani3alis I1ep>KaBolo
B 0C00i Cy1y CBOrO IMOBHOBAaXKEHHS, 3TiAHO 3 IKMUM BOHA BiAMJIOBJISIETHCS 3a HasIBHOCTI
niacras, nependayeHux KK Big gepkaBHOro ocyay ocoOu, sika BUMHWIIA 3JTOUMH, a TAKOX
BiJl TOKJIaIaHHS HA HE1 00MeXEeHb 0COOMCTOr0, MAMHOBOrO ab0 iHIIOrO XapaKTepy, BCTa-
HOBJIEHMX 3aKOHOM 3a BUMHEHHSI 1IbOTO 3JI0YKHY.

[Tpu nboMy, HE3BaXKAIOUM Pi3HY MPOLEAYPY 3MIACHEHHS JaHOTO IHCTUTYTY B PI3HUX
KpaiHaxX, OPUIANYHUNA 3MICT 3aJIMIIAETHCS CKPi3b OMHUM i TUM XK€ — MPUITMHEHHS KPU-
MiHaJbHOI CIIpaBX 3a HASIBHOCTI (paKTy 3AiMCHEHHS 3JI0YMHY. [lepkaBHe NpUMYIIEH-
HSI — BUMYIIEHUM, KpaliHii 3axia Ail Ha oci0, 1110 MepecTyNWIN KpUMiHaJAbHUM 3aKOH.

3BiJIbHEHHS BiJ KpUMiHaJIbHOI BiAMOBiAaJIbHOCTI TOJiI MOXHAa BU3HATH 32 OOTPYHTO-
BaHe 1 CIIpaBeJIMBE, KOJIM BOHO HE MEePEIIKOIXKA€E OXOPOHI ITpaB i CBOOOA 0CO0M, BCbOTO
MPaBOMOPSIKY Bi 3TOUMHHUX MOCSTaHb 1 pa30M 3 TUM CIIPUSIE BUITPABJICHHIO BUHHOIL
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0oco0u, monepeKEHHIO 31iliCHEHHSI HOBUX 3JIOYMHIB; iHIIMMM CJIOBaMU, KOJIM BOHO BiJI-
MOBIJIA€ 3aBAAHHSAM KPMMIHAJIBHOTO 3aKOHOIABCTBA 1 O3BOJISIE TOCATTH LIIJIEN MOKapaH-
Hs1 06€3 110ro peaJibHOIro BXKMBaHHS.

Buxonsiuu 3 iboro, Tpeda repii 3a Bce 3p00OMTU BUCHOBKH, SIKi caMe ITiJCTaBy TOBU-
HHi OyTHM B HasIBHOCTI JJIsl 3BIJIbHEHHS BiJ KpMMiHaJbHOI BignmoBigaabHOCTI. Takoro
niicTaBol0 mepm 3a Bce € 3iliCHeHHsA 3JI0YMHY HeBeJHKOi abdo cepeaHboOi
TSRKKOCTI. BBeneHHs1 1o KpuMiHanbHOTO KOaeKCy YKpaiHU MOJOXEHHS PO Kiaacudika-
{110 3JI0YMHIB BHECJIO BU3HAYEHICTb JIJISI CJIiAYO0-CYyd0BO1 NPaKTUKU Y PO3B’sI3aHHI JaHO-
ro nutaHHs. Haragaemo, 110 3rigHo 3 cT. 12 KK 3104nHaMu HeBEIMKOI TSIKKOCTI BU3HA-
IOThCSI YMUCHI 1 HEOOEpEKHi TiTHHS, 32 3A1MCHEHHS SIKUX MaKCUMaJIbHE TIOKapaHHS, Tie-
pendadyeHe KpUMiHAIBHUM 3aKOHOM, HE TIEPEBUIILYE IBOX POKiB, a 3JIOUMHAMU CEPEIHBOL
TSDKKOCTI — YMMCHI 1 HEOO€PEeXXHi TiTHHSI, MAKCUMaJIbHE MTOKapaHHS 3a SKi HE TIEPEeBU-
LIYE I’SITA POKiB Mo30aBieHHS BoJi. [2, 4. 2 cT. 12]

Tyt cinig matu Ha yBa3i HacTtynHe. JlisTHHSI, SKMM BJIaCTHUBI O3HAKM 3JIOYMHY HEeBaXkK-
KOl a00 cepelHbOI TSKKOCTI CJIiJ BBaxXKaTu IMOBEIIHKY, sKa (POpMaJbHO 1 Ma€ O3HAKU
Jro0oro nisgHHA, nepeadadeHoro KK, aje yepe3 Maji03HauylIicTh HE CTAHOBUTD CYCITLIb-
HO1 HeOe30eKU, TOOTO JiSTHHS sIKE€ HE 3aM0/IisIjI0 1 He MOIJIO 3aIOAisITU ICTOTHBOI IIKOIM
¢i3nYHIN OT OPUINYHOI 0CO0i, CYCITIIBCTBY a00 AepKaBi.

Jpyra mincraBa — BiACyTHicTh a00 HeBeJMKHI cmyninv cycniabHoi He-
be3neku ocobu, 1110 BYMHWIIA 3J10unMH. Ha BigMiHy Big mepiuoi, JaHa KaTeropiss HOCUTh
JIeiio abcTtpakTHui xapakrtep. Ilpyu BU3HaA4YeHHI CTyleHs CYyCHIJIbHOI HeOe3IeKu 0Co-
O — 3JIOYMHIS KPpUMMiHAJIbHO-TIPABOBA HAyKa i CJIiA40-Cyl10Ba MpaKTUKa BUXOMSTh
MEpPII 32 BCE 3 XapaKTepy 1 TSOKKOCTI 3MIMCHEHOTO 3JI0YMHY, a TAKOX 3 00CTaBUH, 110
XapaKTepU3yloTh MOBEAIHKY BUHHOI OCOOU 10 1 Imicas 3aiicHeHHS 37104uHYy. Koo mux
00CTaBMH HACTIIbKY Pi3HOMAHITHU, 1110 BUYEPITHUH MEpeTiK 1X JaTh HEMOXJIMBO. AJle
JIesiKi 3 HUX TNPsSIMO Ha3BaHI B TEKCTi 3aKOHY i MaloTh 000B’s3KoBe 3HaueHHs. Lle:
3MIACHEHHS 3JI0YMHY BIIEpPIIE; TOOPOBiIbHA SIBKA 3 TIOBUHHOIO; CIIPUSIHHS PO3KPUTTIO
3JI04MHY; BiIIIKOAYBaHHS 3aIOIiIHOrO 30MTKY; 3arjaJXyBaHHS LIKOAM, 3aIIOisIHOI B
pe3yJabTaTi 3JI04YMHY; IPUMUPEHHS 3 MOTEPIIJINM; 3MiHA OOCTAaHOBUH. JIMIle HasIBHICTh
OJHiel a00 NEKiIbKOX BKa3aHUX OOCTaBMH B IMOEIHAHHI i3 3JTOUMHOM HEBEJIMKOI ado
CepeIHbOI TSKKOCTI MOXYTh CTaTU TapaHTIEIO TOTO, IO 3JIOYMHELb BUIIPABUTHLCS 0€3
peati3aiii KpMiHaJbHOI BiIITOBigadbHOCTI (CT. cT. 45, 46, 47 KK).

I Hapewmrti, TpeTbOw MNiACTABOKW € HEAONIJbHICTb 3aJyYeHHS BHHHOIO [0
KpPUMiHAJbHOI BianmoBizaabHocTi. /laHa migcTaBa (CTOCOBHO BUAIB, MepeadadyeHUX
B CT. cT. 45, 46 KK), € B 1esgK010 Mipo1o MoxiJIHOIO Bix nepimmx aBoX. Llinkom 3akoHO-
MipHO, 1110 y pa3i 3AiliCHEHHS 3JT0YMHY HEBEJIMKO1 a00 CepeIHbOI TSKKOCTI 0C00010, 1110
He MpelCTaBJIsIE BEJIUKOI CYCIiJIbHOI Hebe3reku, (abo B3araji He € HEOe3IMEeUHOI IS
CYCIUJILCTBA), peaji3allisd iIHCTUTYTY KpUMiHAJIbHOI BiIIIOBiIaJIbHOCTI MOXK€E BUSIBUTUCS
HEAOLJIbHOIO 3 MOTJISAY MPUHILMIIB COPAaBEAIMBOCTI i TYMAHHOCTI KpMMiHAJbHOTO 3a-
KOHOJIABCTBA B LILJIOMY.

[1lo X 10 3BUJIbHEHHS Bil KPpUMiHaAJbHOI BiANIOBIAAJIbHOCTI Y 3B 3Ky 13 3aKiHUEHHSIM
mepminie dagnocmi (ct. 49 KK), To 1Ji1 BUHHOro KaTeropisi 3j04nMHy Oaiigyxa. 3a
pillIEHHSIM Cyly YHUKHYTH KPMMiHAJIbHOI BiAIIOBiIaJIbHOCTI BHAC/IIOK 3aKiHYEHHS Tep-
MiHIB JaBHOCTI MOXe HaBiTh 0c00a, 1110 BUNHWJIA 3JIOUMH, KapaHUIl JOBIYHMUM 11030aB-
JIeHHsIM BoJii. He BumMaraetbes miist BxkuBaHHS cT. 49 KK i 3nilicCHEHHSI BAHHUM SIKMX-
HeOyb Mil, 1110 CBiIYaTh MPO BTpaTy HUM CYCIIiIbHOI He0e3neKu (SIBKU 3 TIOBUHHOIO,
MNPUMUPEHHS 3 NOTEpHUIMM i T. 1.). ['0JJOBHE TyT — caMe HeJOLJIbHICTh 3aJlydeHHS
0co0M 10 KpMMiHaJILHOI BiIMOBIAAJbHOCTI ITiC/Is1 3aKiHY€HHS BKa3aHUX B 3aKOHIi TepMi-
HiB (xo4a i TyT ocoba Moxe mepectaTd OyTH CYCIIUJIbHO HE0e3MeUHOl0, a JiSHHS, SIKe
BOHA BUMHMJIA, MOXKE BITHOCUTHUCS 1O KaTeropii HeBEJIMKOI a00 CepeIHbOI TSIKKOCTI).

Crig TakoX 3BEpHYTHU yBary Ha Te, 110 B HopMax oco0auBoi yactuHu KK Ykpainu
rnepeadavyaeThCs psil BUIIAIKIB 3BIJIbHEHHSI Bil KpUMiHAJILHOI BiIITOBIAAIBbHOCTI OCi0, sIKi
CKOLIY 3JJOYMHHU, Ha3BaHI B IMX HOpMaX.
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Yucio crielialbHMX BUIB 3BUIBHEHHS BiJ KpUMMiHaJIbHOI BilIIOBIIaJIbHOCTI 3HAYHO
30UTBIIMIIOCS B X041 pepopMU KpUMiHaAJIbHOTIO 3aKOHY. HUHI Taki po3nopsiizKeHHs Mic-
TAThCA B 4. 2 c¢T. 111; 4. 2 cT. 114; 9. 3 c1. 175; 4. 6 cT. 260; 4. 4 cT. 289; 4. 4
ct. 307; cT. 309; 311; 331; 4. 3 cT. 369; 4. 3 cT. 363; 4. 5 c1. 258; 4. 2 cT. 255; 4. 4
cT. 212; 4. 2 ct. 285; cT. 396; 4. 4 cT. 401 KK Ykpainu.

Tak 3BaHi crieLiajJbHI BUAY 3BiJIbHEHHS Bil KpUMiHAJILHOI BiAMOBIAAJILHOCTI MOXKXHA
3aCTOCYBAaTU CaM€ BiTHOCHO 3JI0YMHIB, SIKi MalOTh MiABUIIEHY CYCITLIbHY HeOe3MeKy (Ha-
MpUKJIaA, TEPOPU3MY, 3aXOIJICHHS 3apyYHUKIB, HE3aKOHHOTO BUTOTOBJICHHS 30pO1iT. 11.).

Y Bumaagkax BCTAaHOBJICHHSI CneuiaabHuUX npaeua 36iAbHeHHA 6i0 KPUMIHAAb-
HOI 8idnogidaavHocmi 3aKOHOJABElb IPAKTUUHO HE KEPYEThCSI KPUTEPIEM “HEBUCO-
Ka CycITiibHa HeOe3neKa ckoeHoro”. Came B JaHMX BUMAaJKax 3aKOHOJaBellb JIi€ HIOUTO
BCyIleped TAKOMY KPUTEPIIO i, HE 3BaXkKalroun Ha 3HAYHY CYCITUIbHY HEOE3IEKYy CKOEHOTO,
nependavya€ MOXJIUBICTh 3BUIbHEHHSI BAHHO1 0COOM BiJl KPpMMiHa/IbHOI BillIOBiAaJIbHOCTI.
YHacTKOBO aKIIEHT TYT IIEPEHOCUTHLCS Ha APYTUM KPUTEPii — HEBUCOKY CYCHiJIbHY HeE-
0e3rnmeKky ocoOu BUHHOTO. be3ayMOBHO, Mpo 1ie cBigyaTh NOAATKOBI YMOBM, Ha3BaHi B
MPUMITKaXx 10 MepepaxoBaHUX cTaTeii. B oqHKMX BUIagKax Aj1s 3BiJIbHEHHS BiJl KpYMiHa-
JIbHOI BIAMOBIOAJIBHOCTI TOCTAaTHHO TOOPOBLILHO MPUITMHUTH 3JIOYMHHI Jil, B IHIIUX —
AKTHUBHO CIIPUATHU 3alI00ITaHHIO 3JTOUMHHOTO PE3yabTaTy, PO3KPUTTIO 3JI0UUHY.

CneuianbHi BUAY 3BiJIbHEHHS BiJl KpMMiHAJAbHOI BiIMTOBIJAAbHOCTI CJIY>KATh CKJIaa0-
BOIO YACTMHOIO OPTaHIYHOIO YTBOPEHHS €AMHOTO iIHCTUTYTY 3BUIbHEHHS BiJl KPpUMIiHAJIb-
HOI1 BiANOBiZaJbHOCTI i MalOTh NPUHLUIIOBY Ty caMy IOpUJIMYHY NIPUPOAY i T€ caMe
COlliaJIbHO-TTOJIITUYHE MPU3HAYEHHS, 1110 i 3aTaIbHI BUAU TaKOTO 3BUIbHEHHS.

[TincymoBy0UM, BiA3HAYMMO, 11O 3BIJIBHEHHS BiJ KPUMiHAJIbHOI BIAMOBIAAJIBbHOCTI
MOXK€ MaTH MICIIE JIMIIIE Y BUTIaAKaX, KOJIM 0co0a MiaJIsirae Takii BiIlOBIIaAbHOCTI, TOO-
TO BUMHWJIA 3JI0YMH (B CKOEHOMY MICTSThCS BCi O3HAKM CKJaay 3JIOYMHY). AKIIo X
Cy0’€KT BUMHUB 3JIOUMHMU, BiH HE MOXKE Hi MiggaBaTuCs KpMMiHaJIbHil BiIIOBiJaJbHOCTI,
Hi 3BIJIHSITUC BiJ Hel. 3a HaIBHOCTI B CKOEHOMY O3HAK MaJIO3HAYYIIOCTi, HEOCYIHOCTI,
HEJOCSTHEHHS BiKy KpMMiHaJbHOI BiINIOBiIaIbHOCTi, HEOOXiAHOI 0OOPOHM i T. 1I. 0cO0a
HE MiJIsira€ KpMMiHaIbHIN BiINOBiAAAbHOCTI CIIOYATKY, 1 OTXKE, HEMAa€ HEOOXiTHOCTI 3Bi-
JILHATH 11 BiJ i€l BiAMOBiAaJbHOCTI. TOOTO BiACYTHICTh MiACTABU IJIS 3AJIyY€HHS OCOOU
JI0 KpUMiHaJIbHOI BiIMTOBIAAJILHOCTI, HE iICHTUYHA 3BiJIbHEHHIO BiJl KPMMiHAJIbHOI BillO-
BimaabHOCTI. B TMX BUNagKax, Kol B CKOEHOMY HE MICTUTBCS CKJIaAy 3JI0YMHY, TiTHHS
He MOXe OyTU BU3HAHE 3JTOUMHOM, a JIEXKUTh 3a MeXKaMU KpUMiHaJIbHOI BiINTOBiJaJIbHOC-
Ti. Lle cuTyauis He3acTocyBaHHSI KpMMiHaJIbHOI BiAMOBIIaJIbHOCTI, @ HE 3BIJIbHEHHS BiJl
Hei. KpiM Toro, camuii KpuMiHaJabHUI 3aKOH HEABO3HAYHO BKAa3y€ HA HEBU3HAHHSI 3J10-
YUHHUM MaJio3Ha4yHoro AisgHH (4. 2 cT. 11 KK Ykpainm). Ane toit pakr, 1110 HeoOxigHa
00opoHa i iHIIi 00CTaBUHY BUKITIOUAIOTh 3JIOYMHHICTD TiTHHS (cT. 36-43 KK Ykpainn),
110 “ocoba He MiIsira€ KpMMiHaAbHIM BiIMOBIIAIBbHOCTI 32 3JT0YMH, SKIIIO BOHA JO0OPOBi-
JIbHO M OCTaTOYHO BiAMOBMJIACH BiJl JOBEAEHHS LIbOIO 3JIOYMHY A0 KiHLA” (4. 2 ¢T. 17
KK), cBiguaTh npo BiACYTHICTh B LIMX AisIX CKJaay 3JI0YMHY; TYT Ma€ Miclie He3acToCy-
BaHHSI KpMMiHaJbHOI BiAOBIJaJILHOCTI.

OTXe, 3BiJIbHEHHA BiJ KpPUMIiHAJbHOI BiAMOBIAAJLHOCTI MOXHA BH3HATH
3a 0oOrpyHToBaHe i cmpaBeJJiMBe KOJH BOHO He MepemKOIXKA€ MpaBaM i CBO-
0oni ocoOu, 3jailicHeHe B MNOBHIiii BiamoBiAHOCTI 3 mnepeadaYeHUM 3aKOHOM
miAcraBaMM i B NOBHiii BiAMOBIAHOCTI 3 J0JepXKAHHAM NOPSAKY 3BiJIbHEHHS,
BcTtaHoBJeHoro KIIK VYkpainm.
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ITOHATUE N1 OCHOBAHUA OCBOBOXIEHNA
OT YI'OJOBHOI OTBETCTBEHHOCTH

PE3IOME

HazBaHbl 1 neTaabHO NpoaHAJIM3UPOBaHbI IpeaycMoTpeHHbie YIIK
YKpauHbl TTOPSIIOK U OCHOBAHUSI OCBOOOXKIEHUSI OT YIrOJIOBHOI OTBET-
CTBEHHOCTH.

KiwoueBbie cj10Ba: yrojioBHas OTBETCTBEHHOCTb, OCBOOOXIEHUE OT
YTOJIOBHOI OTBETCTBEHHOCTU, CTEIIEHb OOILIECTBEHHOI OMAaCHOCTU JIMLIA,
CPOKHU JABHOCTH, CIIELIaIbHbIE TpaBria OCBOOOXKIEHMS OT yTOJIOBHOM OT-
BETCTBEHHOCTHU.



