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«M’AKE MPABO» Y MIDKHAPOAHIN CUCTEMI:
00 MATAHHSA MPO 3MICT TA ®YHKLIT

Y cTaTTi po3rnaHyTo Kateropito soft law, skayci yacTille 3aCTOCOBYETLCA Y npoLecax pery-
NHOBaHHS MidXXKHapoAHWX BigHOCWH. MpoaHaizoBaHo pPi3Hi NOrAsAN Ha CYTHICTb Ta 3MICT «M’IKOro
npasa», BU3HAYeHO, AKi BUAM HOPM MOXYTb BIfHOCUTUCA [0 L€l KaTeropil. ABTOPKa po3rnsgae
OCHOBHI NpuunHY, Yepes siki soft law cTae Bce 6inbLU NOLIMPEHUM PErynsaTopoM MidKHapOAHUX
BiJHOCWH, BM3HA4ae /oro yHKLIT Ha Cy4aCHOMY eTarli pO3BUTKY MiDXKHApPOAHOT CUCTEMM.

Kntouyosi cnoBa: soft law, «m’ke npaBo», Mi>KHapogHe NpaBo, MiXHapogHWiA 4OroB.ip, pi-
LUEHHS! M>KHAPOAHWX OpraHi3auiii, pilleHHS Mi>KHAPOAHMX CYA0BUX OpraHiB.

MocTaHoBKa Npo6aemMn. 3mMiHu, WO Y Hall Yac Bif6yBatOTbCA Y MiXXHaPOAHI cuc-
TeMi, BNANBaKTb Ha yci 11 CKNafoBi, y TOMY YMCAi 1 HA MiXKHapOoAHe npaBo. AK 34a€Tb-
CHl, Halle MOKOJIHHSA € CBIAKOM 3MiHU CUCTEMU MIDKHAPOAHUX BIJHOCUH, WO 6yna chop-
MOBaHa B OCHOBHOMY nicnst Jpyroi CBiTOBOI BiliHW, Ha HOBY, 3 IHWMMK Cy6’eKTamMmu Ta
npasuiammn B3aemogii. Lie cTaBuTb nepes MiXHapoAHUM NpaBoM HOBI 3aBAaHHA. Came
BOHO Ma€ BUCTYNaTu OCHOBHWUM PeryfnfaTopoM MiDXKHapOLHWX BIAHOCWH 3af4ns nonepea-
YXEHHA MIXXHAPOLHUX CYMepeyoK Ta iX eeKTUBHOro po3s’a3aHHA. OfHaK cyyacHa cuc-
TeMa MDKHapOA4HOro Mpasa, 3BaXal4u Ha CBOK CTATUMUHICTb Ta CKNafHi MexaHi3mu
NpaBoTBOPYOCTI, yCe YacTille AEMOHCTPYE HECMPOMOXHICTb LUIBUAKO Ta eeKTUBHO
3afl0BONLHATY NOTPE6M MDKHAPOLHOrO CMiBTOBapuUCTBa. Y Uil cuTyauil akTopyu Mix-
HapO4HOT cucTemu, aK Ny6AiYHOTO, Tak | NPMBATHOIO XapakTepy, HaMarak TbCs BifHai-
TV GifblWw fieBi iIHCTPYMeHTU. Came A0 TakKMX MexaHi3aMiB MOXHa BifHeCTU TakK 3BaHe
«M’siKe npaBo» abo X soft law.

Lleii TepmiH yBILIOB Yy HOMEHKNAaTypy MDKHapO4HOro npaBa e Yy 70-i pokm
XX CT., CMPOBOKYBaBLUY CepIrio3Hi ANCKYCIT y HayKOBOMY CepefoBULLi, SK 3 NpUBoAY
camoro (hakTy CBOFO iCHyBaHHSA, TaK i 3 MPMBOAY Oro BU3HAYEHHS, 3MICTY Ta DYHKLiA.
Lli auckycii TpuBaTh i foci, WO NiATBEPAXKYE aKTyaNbHICTb BiANOBIAHUX LOCMILKEHb.

AHani3 ocTaHHiX AoCNimKeHb i Ny6nikauiA. OcTaHHIM Yacom PO3B’A3aHHIO MU-
TaHb, NOB’A3aHMX i3 soft law, npuceavyeTbeA yce binblue HaykoBoi yBaru. Cepef as-
TOpIB, WO 3aliMatoTbCs BigMOBIAHUMU LOCNIIKEHHAMU, Cnig 3asHaumTu: E. [ ‘Amato
(Anthony D’Amato), A. boiina, (Alan Boyle), E. T. EacmeHa (Andrew T. Guzman),
T. Meiiepa (Timothy Meyer), K. B. E660Ta (Kenneth W. Abbott), . CHigana (Duncan
Snidal) Towo. Ha »anb, BITYN3HAHIN HayLi MDKHAPOLHOro npaBa Gpakye HayKOBUX
npaub i3 3a3HaYeHOT TEMATUKU.

MeTa cTaTTi nonsrae y BU3Ha4YeHHi 3MicTy Ta (yHKLii kaTeropii soft law y mix-
HapOAHI cucTemi 3 ypaxyBaHHSAIM Pi3HWX NOrNA4iB Ha ii CyTHICTb Ta ponb ANs Bpery-
NOBaHHA MIXHapPOAHUX BiJHOCUH.
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Buknag oCHOBHOro martepiasly. ICHye Benuka KinbKicTb BM3HauyeHb soft law.
CknafHicTb nonidarae y Tomy, Wo, AK Bif3Hayae Tepesa ®axapAo, «3arajibHe MOHATTA
«M’AKe MpaBO» OXOMNJ/IKOE LUMPOKMIA CMEKTP IHCTPYMEHTIB Pi3HOr0 Xapaktepy Ta hyHK-
Wi, AKi YCKNaAHIOOTb MOro BU3HAYEHHSA 3a 4ONOMOroK eAnHOT popmynm» [1]. 1.1. Nly-
KallyK TakoX Big3Hayae, L0 «aHani3 JOKTPUHM i MPaKTUKU MOKAa3ye, WO Lei TepmiH
BUKOPMCTOBYETLCA A8 NO3HAYEHHA 4BOX Pi3HMX fBMLY. B ogHOMY BUNagky MoBa lige
npo 0co6iMBKiA BUS MDKHAPOAHO-NPABOBUX HOPM, B iHLIOMY —1p0O HEMpPaBOBi MiXHa-
poAHI HOpMU. Y MeplioMy BMMaAKY MalOThLCA Ha yBasi Taki HOpPMU, AKi Ha BiAMIHY Bif
«TBEpAoro npasa» He NOPOMAXYIOTb YiTKMUX Npas i 060B’A3KiB, a falOTb /INLLE 3aranbHy
YCTaHOBKY, AKi/i TUM He MeHW Cy6’ekTn 3060B’A3aHi cnigysatu. ...[lo gpyroro Bugy
HOPM «M’AKOro rnpaBa» Hanexartb Ti, WO MICTATLCA B HEMpPaBOBMX aKTax, B pe3osoLi-
AX MDKHapOAHMX OpPraHiB Ta opraHisayiidi, y cninbHMUX 3asBax, KOMIOHike. Oco61mBwnii
pi3HOBUL UbOrO BMAY HOPM «M’AKOrO rnpaea» CTaHOBMATbH JOT0BOPW, L0 OYiKYHOTb Ha-
6paHHA YMHHOCTI» [2, ¢. 144-145].

Taka no3uuis aBTopa f403BOMSE 4iATM BUCHOBKY Mpo Te, Wo soft law moxHa po3rns-
[,aTu K MpaBo y A0ro N03MTMBICTCbLKOMY PO3YyMiHHI, Tak i K HenpaBo. OfHakK i3 Takow
no3nLieto NOrogXyTbCa He BCi, BBAXaOUM «M’iKe NMpaBo» came HenpaBom. Ha fgym-
Ky M. FO. BenixaHiHOT, «M’AKe NpaBo» —Lie CYKYMNHiCTb HOPUANYHO HEOBOB A3KOBUX
MIXHApPOLHUX HOPM, CTBOPHOBAHMX [epXaBamMu, MDKHapOAHWMW opraHisauiaMu, Lo
He cyrnepeyaTb OCHOBHWUM MpUHLMMAM i HOpMaM MiXHapo4HOro npasa i CpAMOBaHi
Ha BperyntoBaHHA MiDKHAPOAHUX BiAHOCUH. LLi HOpMKU He MICTATbL MiXHapoaHO-MpaBso-
BMX 3060B’A3aHb | 3aKPIM/OTLCA B PEKOMEHAALIMHUX aKTax MiKHapOAHUX OpraHi-
3auiil, 6araToOCTOPOHHIX, 4BOCTOPOHHIX | OAHOCTOPOHHIX MOMITUYHNX aKTaX LepXKaB»
[3, c. 31]. Llein nornsg noginse TakoxX BifOMUIA yKpaiHCbKMIA HaykoBeub B. B. Muuuk,
AKUIA BBaXaE, WO «HOPMaMM TaK 3BaHOM0 «M’AKOro npasa» € iHCTUTYLiHI, peKOMeH-
JauiiHi HenpaBOBi HOPMU, SIKi MICTATbLCA B AOKYMEHTax MiKHApPOLHUX MDKYPSAA0BUX
opraHisauiil, HacTaHOBM AKMX MOXYTb Matu 060B’A3KOBUI MONITUYHWUIA, ane He topu-
AW4YHUiixapakTep» [4, ¢. 182].

Taka nosmuia, BoYeBUAb, € BifblW YiTKOWO Ta mMorna 6 JONMOMOrTW BM3HAYUTUCH
i3 3MicTOM KoHuenuii soft law Ta Hacnigkamu Aoro 3acToCcyBaHHS y AyCi KNacM4HOro
6iHapHOro migxofy 4O po3MexxyBaHHSA 060B’A3KOBUX Ta He06OB’A3KOBUX HOPM, Bac-
He npaBa Ta Henpasa. OfHakK, BPaxoBYOUYU CKNaAHICTb Ta 6araTopiBHEBICTb CyvacHOT
MIDKHapOAHOT CUCTEMU, HEBU3HAYEHICTb i3 11 Cy6 EKTHUM CKNAZOoM, BifICYyTHICTb YiTKOTO
nigxogy Lo NpaBOTBOPYOCTI Ta Nepeniky AXepea MiKHApPOAHOro npasa, Takuidi N03NTU-
BICTCbKIl migxig 40 po3yMiHHA soft law BUrnsgae HaATO CAPOLEHMM.

CuTyauisf yCKNafHIOETLCA TUM (DaKTOM, LLLO KOHLeNLif «M’AKOro npasa» € no CyTi
MDKAUCUMNNIHAPHOI Ta BUBYAETLCA HA CTUKY MiDKHApOLHOro npasa, Teopii MixkHapoa-
HUX BiIfHOCWH, MoniTonorii Ta coyionorii. 3 o4HOro 60Ky, Le Kpalle NOACHIE NPUYUHU
nosiBU Ta 3acTocyBaHHA soft lawl, pobnaum iWoro Ginbw eQeKTUBHUM ANA BPEry/to-
BaHHA MIXXHapO4HUX BiJHOCUH 3a ONOMOrO0 3aCTOCYBAHHSA TaK 3BaHOT «M’AKOT CUMN»

1 Guzman, Andrew T. and Meyer, Timothy. SoftLaw //Economic Analysis of International
Law; edit, by E. Kontorovich & F. Parisi. - Cheltenham, Northhampton: Elgar Publishing, 2016.
- P. 123-154; Guzman, Andrew T. and Meyer, Timothy. International Soft Law // The Journal
of Legal Analysis. -2011,- Vol.2.-Nel.-P. 170-225
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(soft power)2 , 3 IHWOrO - YCKNaAHKE MOro aHasi3 BlacHe y KOHTEKCTI NPaBOBUX f0-
cnipxkeHb. Apgxe, soft law AK NMOnNiCTPyKTypHE SiIBAWE AIACHO CNPUSAE «PO3MMBAHHIO
rnopora HoOpMaTUBHOCTI», MPU3BOAAYM O MOSABU Y Teopil MDKHApOAHOro nNpaBa Takux
TEPMiHiB, K «nepegHOPMAaTUBHI akTU» (prenormative acts), «nepegnpaso» (prelaw),
«cybnpasoBi 3060B’a3aHHA» (sublegal obligations), «nosanpaBoBi 4y napanpasoBi
Hopmu» (extralegal or paralegal norms) Towo, Ha yomy Mpocnep Beiin (Prosper Weil)
Harosnowysas we y 1983 p. [5, c. 414].

HaykoBLi, WO NigKpecntoTs eeKTUBHICTL Ta HEO6XiAHICTb 3acTOCyBaHHA Soft
law ons BperyntoBaHHA MiDXKHapOLHMX BIAHOCWH, [OCMIAXYOTb 1A0r0, 3anyvarun Teo-
pii Ta IHCTPYMEHTM He Ti/IbKM NMPaBOBOT HAayKK, afie il CYMDKHUX AUCUUNIH. Y LbOMY
npoueci 6yno po3pobaeHo KpUTepii pO3pi3HEHHA «M’IKOTO» Ta «TBEPAOro» npasa, Lo
MoyTb gani ix Knacu4Hoi NpaBoBOl gnepeHLialii 3a 03HaKOK HasgABHOCTI 060B’A3K0OBOT
topugmyHol cunun. [lo Takmx KpuTepiis, 30Kpema, BifJHOCATb TaK0X KpuTepili TOUHOCTI
(hopMy/toBaHb MPUNUCIB, WO BU3HAYalOThb NpaBa Ta 060B’A3KN YHaCHUKIB, a TAKOX Kpu-
TEpili MOX/INBOCTI AeneryBaHHs BAagHMX MOBHOBaXKEHb TPETIV CTOPOHI WOA0 OLiHKMK
BiAMOBIAHOCTI MOBeAiHKU [ep>KaBu MeBHUM npunucam [6]. BuByawouu MOTUBK Aep-
XaB, WO MOACHIOTb HafaHHA HUMU MepeBary came «M’aKUM» MexaHi3mam, JOCANif-
HUKW 3BEPTAKOTLCA O TEOpii KOOPAUHALIHMX irop, YHUKHEHHS 30UTKIB, AeneryBaHHs
[7, c. 171], AKi noB’A3aHi i3 TaKOK KaTeropieto iHCTUTYLiOHaNIbHOT Teopil ynpasniHHA,
AK TpaHCaKLiiHi BUTpaTn3.

Haiibinblw BMYEpPNHO, HA Hawy AyMKY, PO3KPUBAKOTb NPUYMHK yce 6inbl nowu-
peHOro 3BepHEHHS A0 «M’AKOMNPaBOBMX» MeXaHi3MiB y Haw vac [. M. Tpy6ek (David
M. Trubek), M. M. KotTpen (Patrick Cottrell) Ta M. HeHc (Mark Nance). Cepeg HUX
BOHW Ha3uBatOTb: Oifbll HU3bKI «NEperoBopHi» BMUTPaTK, Bifibll HU3bKI BTPaTU CyBe-
peHiTeTy, 6inblW eeKTMBHE MOAONAHHA PI3HOMAHITTA, THYYKICTb, MPOCTOTY Ta LWBMUA-
KiCTb po3po6KM, yyacTb BifblIOT KiNbKOCTI AepxaB, 3MiLHeHHs npasa [8, c. 11-42].
Kpim Toro, gogaTkoBoto nepesaroto soft law € Toi ¢hakT, Wo B yrogax «M’aKoro npasa»
MOXYTb MPUAMATK y4yacTb CTOPOHM, AIKi He 34aTHI NiANNCYBaTU Mi>XXHApOAHi LOroBO-
pv, BKNHOYAOUYM MiDKHapOAHi cekpeTapiaTu, 6i3Hec-rpynu, Heypa4oBi opraHisalii Towo
[6,c.22].

BinbwicTb aBTOPiB BIAHOCATb [0 KaTeropii «M’AKOro npasa» HOpPMM, WO Mic-
TATbCA Yy pe3ontouiax (PeKoMeHAauisx Yu pilleHHAX) MDKHapOAHWX OpraHisayii Ta
He060B’A3KOBUX YaCTMHAX OPULANYHO 060B’A3KOBUX MIXHAPOLHUX JOroBOpiB. 3 npu-
BOJY OCTaHHbOT KaTeropii AnaH Boiin 3a3Havae, WO «40roBip MOXe OyTU MOTEHLIHO
HOPMATUBHUM, afie BCE X «M’AKMM>» 3a XapaKTepoM, OCKiNIbKWU BiH 3aKPinite «npuH-
umnu», a He «npasuna» [9, ¢. 907]. Lis kaTeropisi HOpM, Xo4ya i He MICTUTb YiTKMUX
3060B’3aHb, afie He MOXe OyTU BM3HaHa «HE0B6OB’A3KOBOID», afKe MICTUTLCA Y MiX-
HapOLHMX [OroBOpax Ta Mae Be/IMKWIA NPaBOTBOPUMIA NOTEHLian.

Ane 3a3HayeHi KaTeropii HOPM He BUUYEPNYOTb NOHATTA «M’AKOro npasa». focnij-

2 Vibert, Frank. Soft Power and International Rule-Making / Liberal Institute. - Berlin,
COMDOK GmbH, 2008. - 20 p.

3 [ocyfapcTBeHHas MOAUTWMKA W ynpaBneHue: yyebHuk: B 2 4. / J1. B. CMOPryHos,
A. M. AnbruH, V. H. BapbiruH [ gp.]; nog pea. J1. B. CmopryHosa. - Y. 1. KoHuenuuu m
npobnembl rocygapCTBEHHOM NOAUTUKKN 1 ynpaBneHus. -M.: POCCIM3H, 2006. -381 c.
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HUKW, WO CXBasIbHO BiJHOCATLCA A0 iCHYBaHHSA PeHoMeHy soft law, NpofoBXYyOTb PO3-
BMBATM MOr0 KOHLENUit0, 4ONOBHIOKYM 1T HOBUMMW pucamu Ta kaTeropismu. Llikaso, wo
Hapasi fesiKi 3 HuX, 30kpema, E. T. FacmeH (Andrew T. Guzman) Ta T. Meiiep (Timothy
Meyer), NPONOHYIOTb BUOKPEM/IOBATU Taki BUAM MDKHAPOAHOIO «M’AKOro npasa», K
MiXHapoaHe 3akoHoaasue soft law (international legislative soft law) Ta mi>xkHapofHe 3a-
ranbHe npaso (international common law). OcTaHHE po3yMilOTb 3a aHasnorieto i3 3aranb-
HUM MpaBoOM B KpaiHax aHrn0-aMepukaHcbKOT MpPaBoBOi CiM’i, AKUM BNacTUBE LLUUPOKE
3aCTOCYBaHHA MpeLefeHTHOro npasa. Tak, BULLe3a3HauyeHi aBTOPM BU3HAYAKOTb «MiKHa-
pofHe 3aranbHe NpaBo» AK «He0B60B’A3KOBE TyMayeHHs 060B’A3KOBUX NPaBOBUX HOPM»
[7, c. 1], «Habip He06OB’A3KOBMX NpaBua Ta CTaHAAPTIB, PO3PO6AEHUX MIDXHAPOLHUMM
TpubyHanamu, aki 6ynm yTBOpeHi i3 3060B’a3aHb 3a «TBEpAUM npasom» [6, c. 22]. Logo
OCTaHHbOrO CAif 3ayBaXXMTW, WO BK/IOYEHHA A0 CKNagy LXepen «M’AKOro npaea» pi-
WeHb MDKHApOAHMX CYAOBMX OpraHis, L0 TpaguuiliHO He po3rnsganunca Ak gxxepena
060B’A3KOBMX MDDKHAPOAHO-NPABOBUX HOPM, Hapasi BUK/IMKAE 3aMepeyeHHs, afke Mix-
HapofHa CyfoBa MpaKTMKa OCTaHHIX AecATUITb [O03BONSAE Ka3aTu Npo HabyTTa Aeaku-
MU piLLEHHAMU MiDKHApPO4HMX CY[iB XapakTepy npeuefeHTis4, T06TO BiLHOCUTK iX [0
[)Kepen «TBEpPAOro» MiKHapoAHOro npaea. Ane y 6yab-aKOMy pasi PO3yMiHHS CyLOBUX
pilleHb YM-TO Y KOHTeKCTI soft law, un-To y KoHTeKcTi hard law nigkpecntoe 3miHy poni,
AKY BiflirpatoTb 3a3HayeHi pilleHHa y npouecax MiXXHapoAHOI NpaBOTBOPYOCTI, Ta Haro-
NOLUYE Ha 3HAYYLLOCTI LbOro IHCTPYMEHTY A/11 PO3BUTKY MIDKHAPOLHOIO Npasa.

Lo X [O MDKHapo4HOro 3akKOHOAABYOro «M’AKOro» npasa, To E. T. EacmeH
(Andrew T. Guzman) Tta T. Meiiep (Timothy Meyer) BifHOCATb A0 HbOrO HOPMU, WO
BUHWKaOTb Yepe3 MiXHAPOAHI 3aKOHOAaBYi IHCTUTYLIT, Mif AKUMKU BOHW PO3YMilOTb
MIXXYPSALOBI IHCTUTYLIT, WO YTBOPKOIOTb MiXKHAPOAHI IHCTPYMEHTM 3a JONOMOIOK 06-
rOBOPEHHS, MEPEroBoOpiB Ta PiHaNbHOIO roNocyBaHHsA. [0 TaKUX iIHCTUTYLIA gocnigHu-
Kun BigHOCATb Pagy besnekn OOH, M'eHepanbHy Acambneto OOH, KoHthepeHuii cTopiH
(abo X Acambnei cTopiH), Wo AitloTb Yy popmaTi 6araTOCTOPOHHIX MiXHapoaHUX [O-
rospopis (Hanpuknag, KoHdepeHuia ctopiH PamkoBoT KoHBeHLiT OOH npo 3MiHy Kni-
maty Towo) [6, c. 23—24]. Ha ixHI0 gyMKy, Leii pisHoBug soft law mae neBHi nepesaru
Hafj iHWWMK. 30Kpema, BOHW HarofowWylTb Ha TOMY, WO MiDKHApOAHe 3aKOHOAaBuye
«M’iKe» NpaBo (HOPMYETLCA 3aBASKM NPAMI B3aEMOSAIT fepxaB, MiKAep>KaBHUM nepe-
roBopam i3 3acTOCYBaHHAM MNpoLefyp rofiocyBaHHSA, Yy NPOLeci SKOro pilleHHa 4acTo
nNpuiiMaroTbCa OiNbLIICTIO ronociB. OCcTaHHE 3[aeTbCA AOCMAIAHMKAM 0COBNBO BaXn-
BUM, a/>ke BOHW B6a4aloTb Y MaXOPUTAPHOMY YNPaBAiHHI OfHY i3 TEHAEHLIA PO3BUTKY
MIXHapPO4HUX BiJHOCUH Ha cyyacHOMY eTani [6, c. 42].

BucHoBKW. Migsoasum nigcymku, 6axaeMmo nifKpecnuTu, Wwo KoHuenuyia soft law
HE € LiIIKOM I0PUANYHOI0, @ OTXKE, He MOXEe pPO3rnsafaTucs Ta BUSHaYaTUCs BUKIOUYHO Y
KOHTEKCTI MDXHapOAHOro npaBa Ta ioro iHCTpyMeHTapito. Hapasi nig TepmiHOM «M’siKe
npaBo» PO3yMitOTb CYKYMHICTb Pi3HOPIAHUX HOPM, AK MPaBOBOro, Tak i HeNMpaBoBOro
XapakTepy, WO MOXYTb MICTUTWCA, AK Y MDDKHapOAHUX AOroBOpax, TakK i B pPilleHHAX
MIDXKHapOLHMX OpraHizauiii, AKLW0 BOHN He BCTAHOB/IIOKTb YITKUX OPUANYHMX NpaB Ta
060B’A3KIB fepXaB I IHWWUX Cy6’eKTIB MibKHapoAHOro npasa. [0 HWX BIAHOCATbL HOp-

4 Hirpeesa O. O. CyfoBi pilleHHs y CUCTEMI JKepen MiXXHapo4HOro npaea: 3MiHa KOH-
uenty // BicHuk OpfecbKoro HauioHasbHOro yHisepcuteTy. Cepis «[paBo3HaBCTBO». - 2014.
- T. 19. - Bun. 2 (23). - C. 80-86.
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MW, WO MICTATLCA Y HEO0BO0B A3KOBUX YaCTUHAX MiDXKHApOAHUX AOr0BOPiB abo X MiXHa-
POAHMX [OTOBOPIB, AKI Lie He Habpann YNHHOCTI, PilLEHHAX MDKHApOAHUX OpraHisauili
i KOH(bepeHLi/i Ta pilleHHAX MDKHAapPOAHUX CYAOBMX Opradis. BignoBigHO 40 uboro,
«M’iIKe NMpaBO» MOXHa NodinaTu Ha miXHapoaHe aorosipHe soft law, mixkHapoaHe 3a-
KoHogaBue soft law Ta mixxHapogHe 3aranbHe (cygose) soft law. Takuit noain € gosoni
YMOBHUM, af>Ke€ MUTaHHA WOAO BiAHECEHHA TUX Y/ IHLWMNX aKTiB J0 KaTeropii soft law
ab0 X hard law 3anuwaeTbCa 0CTATOYHO HEBUPILLEHUM.

3a3HayeHe BULLE MOEAHAHHA HOPM i3 Pi3HOK MPUPOAOID Y MeXax 04HOro heHome-
HY € NPUNYCTUMUM i3 TOYKUN 30pYy HAyKOBOrO AOCIAXEHHSA, aJ)Ke HOPMU, LLO He BCTa-
HOBNIOKOTb KOHKPETHMUX MpaB Ta 060B’A3KiB, HE3aNEXHO Bif TOr0, YN MIiCTATLCA BOHU
Yy MDKHapOAHUX AOrOBOpax, Yy B PilLEHHAX MDKHapOAHWX OpraHisauii, € cnabkumm,
«M’AKUMU». Afe 3a CBOEI NPaBOBO MPUPOLOID, MEXaHI3MOM YTBOPEHHSA Ta OpUamnY-
HUMW Hacnigkamu Taki HOpMU AyXe Bigpi3HATLCA Ta, AK 34a€TbCA, HE MOXYTb BYyTU
noefHaHi. byb-aKOMy NpaBoONoOPALKY BNaCTUBI HOPMU-NPUHLMNN, HOPMU AeKnapaTus-
HOro XapakTepy, HOPMU, MeXaHi3M BUKOHAHHS Ta 3a6e3MeyveHHs AKUX He € JOCKOHANUM,
OflHaK BOHMW He nepecTalTb 6yTU HOPMaMy npasa. Y 3B’A3KY 3 LKM, NPOMOHYEMO He
BifJHOCUTU MiXHApPOLHO-NPaBOBi JOroBipHi HOPMYU A0 KaTteropii soft law.

Ha aHanoriyHe 3ayBa)eHHS 3aC/yroBye Tesa W00 BigHeCeHHs A0 kateropii soft
law HOpM, O MICTATLCA Y PilleHHAX MIDKHAPOAHWUX CYAOBUX OPraHiB, fKi OCTaHHIM
4yacoMm yce yacTille po3rnajarnThCs came AK JKepena MiXXKHapogHOro npasa.

BesnepeuHnm € TOl (hakT, WO POSb «M’AKOTO NpaBa» y BPeryntoBaHHi MiXKHapos-
HUX BIAHOCWMH HEBMWHHO 3pOCTae. ICHye BenmKa KinbKiCcTb mepe.ar, sKi CMOHYKalTb
cy6’eKTiB MiDXKHapO4HOro MpaBa yCce yacTile 3BepTaTtuca came [0 «M’KOMpPaBOBUX»
3aco6iB perynoBaHHA. Y UbOMY KOHTEKCTi soft law gilicHO MOXe po3rnsigaTucs sik
anbTepHaTUBa BNacHe MPaBOBOMY PEry/l0OBaHHIO MIXXHAPOAHUX BIAHOCWH, fiKe 3apa3s
nepexuBae Kpusy. 34aeTbca Oinblu BUNPaBLAHUM BPeryJsioBaHHA BIAHOCWMH Xo4va 6 3a
[lONoMOrow iHCTpymeHTapito soft law, HiXX fapeMHe HamaraHHA NPUMYCUTK Lep>Kasu
nignucaTn KpMaMYHO 060B’A3KOBUIA MIDKHAPOAHWIA AOTOBIp.

OKpiM BUKMIOYHO MPAKTUYHOIO pesynbTaTy OTPUMAaHHSA MeBHOT MOAENI NOBefiHKK,
HopmMu soft law BifirpatoTb TakoX MeBHY (MYHKLiKO Yy npoueci MiXKHapo4HOT NpaBoTBOpP-
4yocTi. BnacHo kaxyuu, X yTBOPEHHA MOXe CTaHOBMTMW NepLuunii eTan MiKHapogHOro
NMpaBOTBOPYOro Mpouecy, a came HOPMOYTBOPEHHS, KON (DOPMYETbCH MEBHWUIA CTaH-
[apT NoBefiHKW, SKUIA y MailbyTHbOMY (Ha HacTynHOMY eTani NpaBOTBOPYOCTI) MOXe
CTaTV HOPUANMYHO 060B’A3KOBUM.

Soft law yacTo Bifirpae BaX/MBY po/ib TaKOX Yy npoueci MXHapoAHOiI 3BMYa€EBOT
NpaBoOTBOPYOCTI K AOKA3 iICHYBAHHA Ta 3MICTY MiXXHapOAHMX 3BMYAiB. AK 6yno 3a3Ha-
YeHO BULLE, «M’IKE MPaBO» KOHCOMIAYE, e Binble 3MiLHIOE «TBEpAE MpaBo», J0No-
maratoyu oMy 6yTn A4iACHO ePEKTUBHUM PErynaToOpoM MiKHapOAHUX BiAHOCKWH.
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«MATKOE MPABO» B MEXAYHAPOAHOW CUCTEME:

K BOMPOCY O COOAEPXAHUN N DYHKLNAX

Pestome
B ctaTtbe paccmoTpeHa Kateropus soft law, koTopas Bce yalle NpUMEHSETCA B npoLeccax ypery-

JINPOBaHNSA MeXAYHapOAHbLIX OTHOLLIEHWIA; MPoaHanM3poBaHbl pasfiMyHble B3r/sAbl Ha CYLLHOCTb W
CofZiepXKaHue «MSArKoro npasax», ONpeAenieHo, Kakue BrAbl HOPM MOTYT OTHOCWUTLCS K 3TOI KaTeropuu.
ABTOp paccMaTpyBaeT OCHOBHbIE MPUYMHBLI, N0 KOTOpbIM soft law cTaHoBMTCS Bce 6osee pacnpo-
CTPaHeHHbIM PEry/STOPOM MEXAYHApPOAHbIX OTHOLLIEHWUI, onpeaenseT ero QyHKUWM Ha COBPEMEH-
HOM 3Tarne pasBUTUS MeXAYHapOAHOW cucTembl. CaenaH BbIBOZL O TOM, YTO A/l COXPAHEHUS AUXO-
TOMMYECKOTO MoAX04a K MOHUMaHWIO NpaBa, He ClefyeT OTHOCUTb K KaTeropuu «MsArkoro npasax»
HOPMbI, KOTOPbIE COAEPXKATCS B UCTOUHUKAX MEXAYHAPOAHOI0 Npasa, HanpumMep, B MeXAYHapOAHbIX
porosopax. MoguepkuBaeTcs BXHOCTb ponu soft law B npoueccax MexayHapoAHOro npaBoTBopuYe-
CTBa 1 B LIEJIOM B YPEry/IMpoBaHNM MeXAYHapOAHbIX OTHOLLIEHWA.

Kntoueeble cfioBa: soft law, «Msirkoe npaBo», MeXAyHapoAHOe NpaBo, MeXAYHapoaHblii 40-

roBOP, PeLIEHUs MEXAYHAPOAHbIX OpraHu3aLuii, peLeHus MexayHapoaHbIX CyAe6HbIX 0praHoB.
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«SOFT LAW» IN THE INTERNATIONAL SYSTEM:
TO THE QUESTION ABOUT ITS CONTENT AND FUNCTIONS

Summary
The article deals with the category “soft law”, which is increasingly used in the processes of

international relations regulation. Different views on the essence and content of “soft law” have been
analyzed, and kinds of norms that can fall into this category have been individuated. The author con-
siders the main reasons why “soft law” is becoming an increasingly widespread regulator of interna-
tional relations, determines its functions at the present stage of the development of the international
system. It is concluded that in order to preserve the dichotomous approach to understanding the law,
norms that are contained in sources of international law, for example, in international treaties, should
not be classified as a “soft law”. The importance of the role of soft law in the processes of international
lawmaking and, in general, in the regulation of international relations is underlined.

Key words: “soft law”, international law, international treaty, resolutions of international orga-
nizations, decisions of international judicial bodies.



