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NPOBJEMU KBAJI®IKALII TEAKNX HEKOPUCJINBUX
3JIOYNHIB ITPOTU BJACHOCTI

Y Teopii Ta MpakTULI KpUMiHAJIbLHOIO IpaBa JOBIMi 4Yac ige JUCKycis
111010 POJIi 3BHUILIEHHSI Ta TTOIIKOMKEeHHS MaliHa y pi3HUX CKjagax 3JIOUMHY.
Inkoau 3HUIEHHS a00 TMOIIKOIKEHHSI MailHa BU3HAETHCS HE 3JI0YMHOM
MPOTHU BJIACHOCTI, a 3JI0YMHOM NPOTH KOJIa iIHIIUX CYCHUIBHUX BITHOCHUH.
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Ilocmanoseka npobaemu ma ii akmyasvnicms. B YKpaiHi oprcTaMu 1yXe 4acTo
JOMYCKaThCsI TOMWIKHU B KBai(pikallil 3JI04MHIB, TTOLIMPEHE TaKe SIBUILIE SIK “MOMUJIKA
caiacTBa” (HOCYI0OBOIO YU CYIOBOIO0), 110 MPU3BOAUTH HACAMIIEPE.l 10 OOBUHYBAJIBHOTO
HaXMUJIy CYAOBOTO IPOLECY, BAHECEHHSI ITepeBaKHO1 O1IbIIOCTI OOBUHYBAJIbHUX BUPOKIB.
Lle nmoB’s13aHe, Ha HaIlI TTOTJIsIA, MEPIL 3a BCe 3 TUM, 1110 Cy0’€KTU KBaJli(ikallii yacTo He
3aMUCITIOIOTHCS HaJ TEOPETUUHMMU NMUTaHHAMMU KBajtidikauii. Tak, [1nenym BepxoBHoro
Cyny Ykpainu y cBoiil IToctaHosi Big 01 kBiTHS 1994 poky 3a3Hayae: “a0MyCcKamThCs
cylaMy MOMMJIKM B KBaTi(ikallil yYMUCHUX BOMBCTB MpU pPO30iMHOMY Hamail, 3 XyJiraH-
CbKMX MOTMBIB, CITOCOOOM, HEOE3MEUYHUM JIJIS1 XKMUTTS 0aratbox ocid, a TaKOX BUMHEHUX
NpU iHIIMX O0TsKytounx ooctaBuHax” [7]. 3 npuiiHaTTIM y 2001 poui HoBoro Kpumi-
HaJIbHOTO KOAEKCY YKpaiHM 3JT0YMHU MPOTHU BJIACHOCTI 3a3HaJIM JIesIKMX 3MiH. 30KpeMa,
YiTKilIe BU3HaYeHa 00’ €KTMBHA CTOPOHA 3HUILEHHS a00 MOIIKOIKEHHS MaifiHa, riepcrajia
MaTH 3HAYEHHS T€, KOMY HAJIEXXUTh MOIIKOIKEHE a00 3HUILIEHE MAHO: AEPKaBi, KOJEK-
TUBY 41 rpoMaassHuHYy. Lle nornmoMoxe oKpecauTH KOJIO Ta CUCTeMaTU3yBaTu MpooIeMu
KBaii@ikalii HEKOPUCIUBUX 3JIOYMHIB IPOTU BJIACHOCTI.

36’3130k 3 eaxcausuUMuU HAYKOGUMU | npaKkmuvHumMu 3aedanuamu. CTaTTIO HAIU-
CaHO B paMKax AepKaBHOI HaAyKOBO-JOCIIIHUIIBKOI TeMU “BHYTpillIHbOAEPKAaBHA 1
MiKHapOJHA OXOPOHA 0COOM i EKOHOMIKM 3ac00aMU KPUMiHAJIbHO-ITPaBOBOTO CIIPSIMY -
BaHHS”, sSIKa pO3pO0JISIETHCS Kadeaporo KPpUMiHAJIbHOTO ITpaBa, KpUMiHAJILHOIO ITPOLIECY i
KPUMiHaAIICTUKN €KOHOMiKO-TIpaBOBOTo pakyibTeTy OAeChKOro HallioHAJILHOTO YHiBep-
cutety iM. I. I. MeuHukoBa.

Ananiz ocmannix docaidxcenv i nybaikayiii, 6 AKUX 3ano4amKo08aHO po38°sA3aH-
Hs 0anoi npobaemu. Po3riassagyBaHOMY MUTAHHIO B OCTaHHI POKM MPUCBSIYEHO KiJbKa
pobiT Bu3HauHoro BueHoro I1. Marumrescbkoro. 3okpeMa, y 1996 poii Buitiiia ioro
npaus “IIpecTyruieHus: IPOTUB COOCTBEHHOCTH M CMEXKHbIE C HUMU npecTyrnieHust” [1].
3alimarounch NUTAaHHSIMU 3JI04MHIB MPOTU BIACHOCTI, BiZoMuii crieuianict b. Bojakos
TOPKAETHCS MPoOIeM KBaJli(pikallil HEKOPUCIMBUX 3JI0YMHIB MPOTU BIACHOCTI. 30Kpe-
Ma, Bimoma po6ota 1961 poky “OTBETCTBEHHOCTh 3a YHMUTOXEHHE W MOBPEXKIACHUE
MMYIIECTBA MO COBETCKOMY YroJOBHOMY TipaBy’ [5]. BiTun3Hsauuii BueHuii B. UxikBa-
n3e 'y po6oti 1939 poky “XyniranctBo” [3] po3risinae npodiaeMy CyMiXKHOCTI XyJiraH-
CTBa 1 3HUIIIEHHS 200 MOILIKOXKEeHHS MaliHa. A. TpaiiHiH, 3aiiMalo4ch MATAHHSIMMU 3ara-

© K. I'. boposikona, 2004



232 [EFREEFEEFEREEREEFEEEFEEEEFEEEEEREEFEEEEEREEEEREERERERERE K. I bopoBikoBa

JIbHOI YaCTMHU KPUMiHAJIBHOTO ITpaBa, 30KpemMa, CKJIaJl 3JI04MHY, €JIEMEHTHU CKJIaay, Hama-
ra€ThCS BUPIIIUTH, KOJIU 3HUILIEHHS a00 MOIIKOKEHHS € HACTIIKOM CKOEHOTO 3JIOUUHY,
a KOJIM €JIeMEHTOM 00’€KTUBHOI cTOpoHM [4]. BKa3zaHi gociaxKeHHs i my0Jiikailii 3amo-
YaTKyBaJM PO3B’SI3aHHS MOPYIIEHUX TPOOJIEM.

Budinenns nHeeupiwienux paniuie yacmuH 3a2aivHoi npobsemu. 3a3HayeHi aBTO-
pU HE CUCTEMATU3YBaJIM HAJIEXKHUM YMHOM MPOOIEMU, 1110 BUHMKAIOTh MPY KBatidikalrii
TaKOro HEKOPHUCIMBOTO 3JI0YMHY MTPOTHU BJIACHOCTI., SIK 3HUIIEHHS a00 MOIIKOIKEHHS
MaitHa. He Oynu gocotiakeHi mpo0oJjieMu KBastidikallii, OB’ s13aHi 3 iCHYBaHHSIM 3JIOYMHIB,
1110 MiCTSITh Y CBOEMY CKJIaJli 3HUILIEHHS a00 MOILIKOIKEHHSI MaiiHa sIK (popMy 00’ €EKTUB-
HOI CTOPOHHU.

Llini cmammi (nocmanosxka 3aedanns). CTaTT Ma€ BUSIBUTH U CUCTEMaTU3yBaTHU
npo6yieMu KBaiikallii HEKOPHUCIMBUX 3JI0YMHIB ITPOTU BJIACHOCTI, JOCTIAUTH iX, 3aIIPO-
MOHYBATH LIJISIXY 1X BUPILLIEHHS, BpPaXOBYIOUM ITOJOXKEHHS Iitouoro KpuMiHaJIbHOTO KO-
JIEKCY YKpaiHu.

Y cucTemi 37104MHIB MMPOTU BJIACHOCTI ICTOTHE MiCII€ TTOCITAal0Th TaK 3BaHI1 HeKopu-
caugi 31ovyunu. Ha mepmmii morasia, i 3JJOYMHU CKOIOIOTHCS 3HAYHO piflie i IMpu 1X
KBaii(ikalii He BAHUKAE TPYAHOIIB, Y MOPiBHSIHHI 31 KOPUCIMBUMMU, OCOOJIMBO BUKpa-
JeHHSIMU. ToOMy BUSHUMU HE NPUIIISIEThCS JOCTAaTHHO1 YBaru CyCHuIbHO HeOe3MeYHOMY
3HUILIEHHIO YU MMOIIKOKEHHIO MaliHa. AJle, IK 30a€ThCS, HE CJIi] JETKOBAXXHO CTABUTHUCS
JI0 TaKWX 3JIOYMHIB MPOTHU BJIACHOCTI (ke BOHU 3arpOXyIOTh OXOPOHi BiTHOCHH BJIa-
CHOCTIi, CTAaHOBJISITh HEOE3IEeKy JJIsl BJIACHUKIB MaliHa), i mpu iX KBajidikalii MOXYyTb
BUHUKHYTH TI€BHi pooyieMu. JocmimkeHHs 1 AeTalbHEe CUCTeMAaTU3yBaHHS iICHYIOUMX
npo0JieM KBasti(ikaliii 3HUILEHHS a00 MOILIKOXKEHHSI MaifHa IOIIOMOXKe, Ha HaIlly TYMKY,
3an00iraTyu MOMMJIOK MpU KBai(ikallil TaKux 3JJ04MHIB y MaitlOyTHBOMY i B paKTHU4-
Hilf pOoOOTi IOPUCTIB.

Yc10 cyKyITHiCTb TpYAHOILIB, 1110 BAHUKAIOTh ITPY KBaJTi(piKallil HEKOPUCIUBUX 37T0UM -
HiB MPOTHU BJIACHOCTI MOXHa MOIIIUTU Ha mpu epynu. Ilepwa epyna npobrem MoB’si-
3aHa 3 TUM, o KpuminaibHUM KoaekcoMm YkKpainu (mani KK Ykpainm) nependaueHo
psI 3JTOYMHIB, CKJIAAW SKUX ineHTn4Hi ckinagaMm crtateid 194, 196 KK Ykpainn, i sKi €
crneuiaJlbHMMMU MO BiZHOILIEHHIO 0 HUX, OCKUJIBKY BCTAHOBJIOIOTH BilIIOBiAAJbHICTD 3a
3JI0UMHHE TIOCSTaHHS Ha clelialbHUI npeaMeT (Bua MaiiHa). Taki cneuiajibHi BUAU
3HUILEHHS a00 MOIIKOXKEHHS 4y>KOro MaiiHa nepeadadeHi iHImMMu ctatTaMu Oco0Jim-
Boi yactuHu KK Ykpainu.

o dpyeoi epynu npobaem MOXHa BiIHECTU TakKi, 110 BUHUKAIOTh Y 3B’SI3KY 3 iCHY-
BaHHSIM PsIAy 3JIOYMHIB, KOTPi MICTSITh Y CBOEMY CKJIaAi 3HUILIEHHSI a00 MOIUKOIXKEHHS
MaiiHa ik (popMy 00’€KTMBHOI CTOPOHMU, a caMe — J1it0 200, SIK 3a3Ha4YalOTh I€sIKi BUYCHi, —
OCHOBHMI CITOCi0O a00 OIMH 3 MOXKJIMBUX CITOCOOIB CKOEHHS 3JI04MHY [1, 167-168].

Tpems epyna npobaem nipu KBajidikaiii 3HUIIEHHS a00 MOLIKOIXEHHSI MaiiHa Io-
B’s13aHa 3 TUM, 1110 IHKOJIM 3HUILIEHHS a00 MOIIKOIKEHHS MailHa € HACIIKOM CKOEHOTO
CYCHiJIbHO HE0E3MEeUHOTO TisTHHSI.

Po3rngnemo [aokjaaaHime Ha3BaHi Trpynu

I. I1pu kBamigikariii 3m04nHy, nepeadadyeHoro cr. 194 KK Ykpainu, ciii BpaxoByBatu,
mo KpumiHaibHU# Kojgekc YKpaiHU BMily€ 0JM3bKO JBOX JECATKIB CTaTei, KOTpi
rnepeadavyaloTb YMUCHE YU HEOOEPEXKHE 3HUILIEHHS a00 MOIIKOMKEHHS KOHKPETHO 3a-
3HAYEHMUX y AMCIIO3MIIil CTAaTTi MpeaMeTiB (MaiiHa). 30KpeMa, 1€ NOIIKOIXEHHS YU
3pyiiHYBaHHS peJIiriiiHOI criopyau abo KyJabToBoro 0yauHky (ct. 178 KK Ykpainm), 3Hu-
LIEHHS pelliriiHmux cBITUHB (cT. 179 KK Ykpainm), 3HUIIEHHS MaliHa, TOKYMEHTIB Cy-
0’eKTa rocrnoaapchbKoi IisyibHOCTI Y pa3i 6aHkpyTcTBa (cT. 221 KK YKpainn), 3HuIIeHHS
a00 molKoaXeHHs JicoBux macuBiB (cT. 245 KK Ykpainun), He3akoHHaA nopyoka Jiicy
(ct. 246 KK Ykpainmn), ymMucHe 3HUIIEHHS a00 TMOIIKOKEHHS TePUTOPIil, B3ITUX TIif
OXOPOHY AepxKaBU, Ta 00’ €KTIiB MpupoaHo-3anoBigHoro poHay (cT. 252 KK Ykpainn),
He3aKOHHE 3HMIIEHHS pamioakTMBHMX MaTepialiB (cT. 265 KK Ykpainn), pyitHyBaHHS
a00 MOIIKOXXEHHS ILISIXIB COJYyYEeHHS, 3ac00iB 3B’S13Ky, TPAHCHOPTHUX 3aC00iB (CT.
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277 KK YkpaiHu), NOIIKOIXXEHHS 00’ €KTIB MaricTpaJibHUX Ha(pTO-, ra3o- Ta HapTONMpo-
aykTornpoBoiB (cT. 292 KK Ykpainu), HUlLIeHHS, pyiHYBaHHS UM IICYBaHHS IaM’SITOK
icropii a6o kynbTypu (cT. 298 KK YKpainu), ymucHe 3HMILEHHSI a00 MOIIKOIKEHHS
MaiiHa npauiBHUKA ITpaBOOXOpOHHOTO opraHy (cT. 347 KK Ykpainu), yMrucHe 3HUILICHHS
a00 IMOIIKOIKEHHS MaliHa CJTy>K00BO1 0COOM Y1 TPOMAIsSTHUHA, IKU BUKOHYE TPOMAaCh-
Kuii 000B’s130K (cT. 352 KK Ykpainu), yMrUcHe 3HUILIEHHS, NOLIKOMXEeHHs 0pilliiHUX
JTOKYMEHTIB, InTamMmiB, me4yatok (cT. 357 KK Ykpainn), yMrucHe IOIIKOIKEHHS JIiHil 3B’ SI-
3Ky (cT. 360 KK Ykpainn), ymyucHe 3HUIIIEHHS a00 TTOIITKOMKEeHHS MaifHa Cy/Ii, HapOIHO-
ro 3acimaresst yu npucsikHoro (cr. 378 KK Ykpainu), ymucHe 3HUILIEHHS a00 MOIIKO-
JIDKeHHS MaiiHa 3aXMCHMKA YU rpeactaBHuKa ocodu (cT. 399 KK Ykpainun), yMmucHe 3HU-
ILIeHHs a00 MOILIKOMXEeHHS BilicbkoBoro MaiiHa (cT. 411 KK Ykpainm), HeodbepekHe 3HU-
IIeHHS a00 TTOIKOMKEeHH BificbKoBoro MaiiHa (cT. 412 KK Ykpainn) Tomo [6;131].

3arajabHOIO0 03HAKOIO LIMX 3JI0YMHIB € T€, 110 MPEIMETOM IX BUCTYIA€E MAafHO, 1110 MA€E
BapTiCTh, 1iHY 1 3HUILEHHS a00 TMOIIKOMIKEHHS TaKOTO MaliHa 3aBJAa€ MOro BJIACHUKY
MaTtepiajbHoI Koau. OCHOBHOIO 03HAKOI0, 1110 BiJpi3HsIE BKa3aHi 3JJTOUMHMU, € BIACTU-
BICTb i MpU3HAYEHHS MpeaMeTa, IKU MiggaHo 3 00Ky BUHHOI'O 3JTOUMHHIN Ail.

3aKkoHOIaBellb BU3HAB 3a HeoOXxigHe copMyBaTH BKa3aHi CIielliajibHi CKJIaAU 3JI0-
YIHiB 3HUILIEHHSI, MOIIKOIKEHHSI, pyiHYBaHHSI, BUXOJSTUM, IMOBIpPHO, 3 MipKyBaHb, 1110, IO~
cdIrarouyu TaKMM YMHOM Ha 1ie (crneluiajabHe) MailHO, 3JI0YMHELb MOPYIIYE BXE HE CTilb-
KM BITHOCWMHM BJIACHOCTI, CKiJIbKM 1HIIII CYCHUIBHI BITHOCUHU, 1 B IbOMY, TaK O MOBU-
TH, — “HalibiiblIa” HeOe3IeKa TaKuX AissHb. 30KpeMa, 11€ BiTHOCUHU 3 OXOPOHM JOBKiJI-
JIsI, 3 OXOPOHM Oe3MeKHr pyxXy Ta eKCILIyaTallil TPaHCIOPTY, BCTAHOBJIEHOTO MOPSIIKY He-
CEHHS BiliCbKOBOI CJIY>KOM, 3 0OXOPOHU BCTAHOBJICHOTO TTOPSIAKY 3IiACHEHHS TPaBOCY IS
iT.iH.. Tak, Hebe3neKa pyiiHyBaHHS a00 MOILIKOXKEHHSI, HAIIPUKIIA, IIJISIXiB CITOJy4YEeH-
HsI 1 TPAHCIIOPTHUX 3aCO0IB BUBHAYAETHCS HE CTLIBKMA MailHOBOIO 1IKOAOM0 (110 Bjiac-
TMBE 3JI0YMHY IPOTH BIaCHOCTI, nepeadadeHoro cT. 194 KK Ykpainu), a, roTOBHUM Y-
HOM, 3arpo3010 CYCITiJIbHO1 HeOe3MneKu IS JIoAei 1 MaliHa, KOTpa MICTUThLCSI BXE B
caMoMy (pakTi pyiiHyBaHHS a00 MOIIKOMIXKEHHS celiaJlbHUX MTPEAMETIB; 1 pO3Mip 3aro-
JIiISTHOI IIKOJIY BX€ HEe Ma€ 3Ha4yeHHs. Y 3B’SI3Ky 3 LIMM IOTPiOHO BM3HATH, 1110 Y TAKUX
3JI0YMHIB iHIIMHA pooBuUil 00’€KT. TakuMm YMHOM, 110 BigHOIIeHH!o 10 cT. 194 KK Ykpa-
1HM BKa3aHi HOPMH € CIlelliaIbHUMMU, i TOMY, 3a IIpaBUJIaMM KOHKYPEHIIii, Mpu KBajigika-
LIl BUTICHSIIOTh 3arajibHy HOpMY.

AJie NoTpiOHO MiAKPECIUTH, 1110 32 IEBHUX 00CTAaBUH 3HUILIEHHS a00 MOIIKOIXKEHHS
CIielliaJIbHOTO MaliHa Bce K Ma€ I0JaTKOBO KBamiikyBatucd 3a cT. 194 abo 196. Ha-
MPUKJIIAA, KOJU 3HUIIEHHS a00 MOIIKOIXKEHHS 3MIMCHIOETHCS LIJISIXOM MiAnany, BUOyXy
YU iHIIMM 3arajbHO-HEe0e3MeYHUM CIIOCOOOM i TaKUi CITOCiO He mepeadadyeHo SIK KBali-
(pikyrouy 03HaKy 3HUIIEHHS a00 MOILIKOAKEHHS TaKoro MaiiHa. AK1o X 3a3HauyeHi cro-
co0M BU3HAYEHO 3aKOHOM OOTSIXKYIOUOIO 3HUILIEHHS a00 MOIIKOIXEHHS CHelialbHOTO
BUJy MaliHa 0OCTaBMHOIO, TO BUMHEHE CJIiA KBalidikyBaTu Julie 3a Tier crarreto KK
Ykpainu, KkoTpa nependavyae BianoBigaabHICTh 32 TOro 3HUILICHHS a00 MOIIKOMKEHHS.

Y psaai BunaaKiB yMMCHe 3HUILEHHS a00 TMOIIKOIXKEHHS CIlelliaJbHOro BUY MaiiHa
CJIiI pO3MJISIAATH SIK 3JIOYMH MPOTU BIACHOCTI 1 KBaliiKyBaTU TUJILKM 3a CT. 194. Jlesxki
BUEHIi, 30KkpeMa MeabHuK M. 1., XaBpoHiok M. 1., BKa3yloTb, 110 TaKy IIPaBOBY OLIIHKY
BUMHEHE Ma€ OTPUMYBATH TOJi, KOJIM BiICYTHi TeBHI 03HAaKH (CHeLialbHa MeTa, HaCcai-
KM TOLIO), 3 KOTPMMHU 3aKOH IOB’SI3y€ HASIBHICTb CII€LiaJIbHOTO CKJIaay 3HUILIEHHS a0o
MOLIKOMXKEeHHS MaliHa. Tak, yMrMCcHe pyiiHYBaHHS 00 MOIIKOIXKEHHS LIJISIXiB CIIOJTy4YeH -
Hsl, CIIOPYJ Ha HUX, pYXOMOTO CKJIaay 3aJli3HULIi a00 cylaeH, 3ac00iB 3B’ 13Ky UM CUTHaJIi-
3allii, SIKIIIO BOHO HE CIIPUMUYMHMIIO 1 HE MOIJIO CIIPUMUMHMTHU aBapilo Moi3aa Yu CyaHa, He
MOPYLINJIO HOPpMaJbHY POOOTY TPAHCHOPTY, HE CTBOPUJIO HEOE3IIEKM JIs1 XKUTTS JIIOIEI
YY HaCTaHHS 1HIIMX TSKKUX HACIIIKIB, CIiJ KBadidikyBaTu He 3a cT. 277, a 3a cT. 194
(3a yMOBH, 1110 BOHO 3aMOJisji0o LIKOAY Y BEJIUKUX po3Mmipax). 3a cT. 194 (3a Tiel X
YMOBM), a He 3a cT. 360, Mae KBaJriiKyBaTHCsI YMUCHE MOIIKOIKEHHS KaOeIbHOI, pamio-
peJIeiHO1, MOBITPSIHOI1 JIiHil 3B’S13KY, IPOBOJOBOTO MOBJIEHHS a00 CITopyaM YM o01agHaH-
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H$, K1 BXOJSTH JI0 1X CKJIaay, SIKIIO BOHO HE CIPUYMHUIIO TUMYACOBOTO TIPUMTMHEHHS
3B’4I3KY |2, 447].

I1. 3unmennsa ad0 MOMKOJXKEHHA MalHa y psli nmepeadadyeHUX 3aKOHOJaBleM
3JJOYMHIiB BUCTYNA€E SIK OCHOBHMA a00 SIK OJHUH 3 MOKJIMUBHUX CHOCOOIB CKOEHHS
iHIIoro 3y1o4nHy. Lle cTocyeTbcss Hacammepea HACTYMHUX 3JI0YMHIB: nuBepcis (¢T. 113
KK ¥Ykpainn), 6anagutusm (cT. 257 KK Ykpainu), macosi 3aBopyiieHHs (cT. 294 KK
VYkpainn), xysiraactso (ctT. 296 KK Ykpainn), Hapyra Hag Moruiioro (cT. 297 KK Ykpai-
HU), Hapyra Haja aepxkaBHUMU cuMBojiamu (cT. 338 KK Ykpainu). BkazaHi 3104nHuU
4acTO CYIPOBOIKYIOTHCS 3HUILEHHSIM a00 MOILIKOAKEHHSIM MaiiHa.

Oco0JiMBUIi iHTEpEC BUKJIUKAE CYMIXKHICTh CKJIaAy 3JI04YMHY, IepeadadyeHoro cT. 194
(3HMILIEHHST a00 TMOIIKOIKEHHS MaiiHa) 3 XyJdiraHCcTBOM. JIOCUTh 4acTo XyJliraHChKi il
MOB’s13aHi 3 pyAHYBaHHSIM, TTOLLIKOMXXEHHSIM a00 3HUILEHHSIM MaiiHa. OCHOBHE MUTAHHSI,
110 BUHUKAE Yy 3B’A3KYy 3 IUM, — 30€epirac 4m BTpadya€ Mpu LbOMY 3HUIIEHHS a00 I10-
IIKOJKEHHSI MaiiHa 3HA4YCHHS caMocTiiiHoro ckiaaay? I gk caig kBanmidikyBaTu Aii,
KOJIM 3 XYJiraHChKMX MOTHMBIB MOLIKOMAXEHO MalHO, i 3aMOJisIHO BJIACHUKY IIKOIY Y
BEJIMKMX po3Mipax?

o npuitnatta KpuminansHoro konekcey Ykpainu 2001 poxky KK Ykpainn 1960 poky,
B 3aJIeXKHOCTI BiJl (POpMU BJIACHOCTI, POPMYIIOBAB ABA OKPEMUX CKJIAAU 3JI0OYMHIB: 3HU-
IIEHHS a00 MOIIKOIXXEHHS Jep>KaBHOTO Y1 KoJIeKTUBHOro MaiiHa (cT. 89 KK Ykpainn) i
3HUILIEHHS a00 MOLIKOIXKEHHsI ocoducToro MaiiHa rpoMmansit (cT. 145 KK Ykpainm). Bea-
>Kalouu, MaOyThb, 3HUILIEHHST a00 MOILIKOIXKEHHSI Aep>KaBHOTO UM KOJEKTUBHOTO MaliHa
OLJIbII CYyCHIJIbHO HEOE3MMEYHUMU, aHIX IHAWBiAyaJlbHOTO MaliHa, 3aKOHOAaBellb BKAa3aB,
1110 BiAMOBIJaJAbHICTh 32 3HUILEHHS 200 MOIIKOAXKEHHS iHAUBIIYaJIbHOIO MailHA HACTY-
Mae€ JIMIe Mpy 3arodissHHI 3Ha4YHOI mKoau norepnuioMy. o X 10 nep>xaBHOTO 4u
KOJIEKTUBHOI'O MaifHa, TO TaKO1 BKa3iBKM B IMCIIO3UlIil CTaTTi He OyJ10. B Taknx ymoBax
IOPUCTHY MO-Pi3HOMY BUpilllyBaJiM Ha3BaHy Bulle npobiuemy. [eski (UxikBanze B. M.)
BBaxaJlu, 1110, SIKILO B AisIX 0COOM BOAYAETHLCS, OKPIM XYyJIIraHCTBA, 1€ 1 CKJ1a1 3HUILIEH-
HsI 200 TOILIKOMIKEeHHS MaiiHa, ¥ KBalidiKyBaTH Taki Ail CJIiJ1 3a JBOMa CAMOCTIHHUMU
ckinagamu [3, 11].

Inwi (Tpaiinidn A. M.) BKa3zyBaJiu, 1110, SIKILIO 3aKOH He IMepeadadyae Ty YU iHIIY Jit0
SIK 03HaKy 00’€KTMBHOI CTOPOHM (CMOCIO0 CKOEHHSI) IHILIOTO 3JTOUMHY, 11 HE MOXHa KBaJli-
(ikyBaTH 3a JaHUM CKJIJOM, a JIMIIIE SIK CAMOCTiiHM 3104uH [4, 209].

Hexto (BosnkoB b. C.) cXuIsiuch 10 TOTO, IO MPOBiAHE 3HAYEHHS MPU LIbOMY Ma€
IOpUIMYHA TIpUpOoaa 3JI0YMHY |5, 79]. AKio 3104nHELb rpyd0 MOPYIIMB IPOMaAChKUIA
MOPSIOK 3 MOTUBIB SIBHOI HEITOBAru 10 CYyCHUIbCTBA, 110 CYNTPOBOIKYBAIOCH OCOOIN-
BOIO 3YXBAJIICTIO YA BUHSITKOBMM LIMHI3MOM i MIPU LIbOMY 1€ ¥ 3HUIIKUB a00 IMOIIKO-
IUB MalfHO, TO Lie CJIiJl KBaJi(piKyBaTH TiJIbKU SIK XyJIiraHCTBO.

Ha namy nyMKy, ciiii BpaxoByBaTH SIK IOPUINMYHY IMIPUPOILY CKOEHOTO 3JI0YMHY, TaK i
po3mip 3anonigHoi mkoau. KK Ykpainu 2001 p. BMmillye eaMHy CTaTTIO BiTHOCHO BCiX
(opm BimacHocTi — c¢T. 194, KoTpa nmepeadavae BiANMOBIAAJIBHICTh 3a 3HUILEHHS ab0
MOIIKOJ/IXKEHHSI MaiiHa 32 yMOBH 3aMOAisIHHS IIKOAX Y BEJIMKUX pO3Mipax.

BpaxoBytouu 11e, BUXOAUTb, SIKIIIO MAHO O0YJ10 3HUILIEHO a00 MOIIKO/KEHO 3 XyJIiraH-
CbKMX MOTHBIB 1 1LIe 3aIl0isI0 IIKOAY HE Y BEJIMKMX po3Mipax, TO Taki dil KBalIidiKy-
I0ThCS 3a CT. 296. BuHMKae muTaHHS: a SIKIIO X IIKOAY 3alOdisSIHO Y BEIMKUX pO3Mipax,
KBaji(pikyBaTU CJil 3a CYKYITHICTIO 3JI0OYMHIB? AIXe B TaKMX MisIX yKe€ BOAUa€EThCS
(bopmyna 3HUILIEHHS 00 MTOIIKOIXKEHHS SIK CAMOCTIMHOIO CKJIaay 3J104MHy. OKpiM TOro,
Wo € wKoodow y eeauxkux posmipax? Ha 1ie muTaHHS, MMOBIpHO, BilINOBICTh MpaKTHKA.
Takoro y KpuMiHaJIbHOMY IIpaBi YKpaiHu OyTH HEe MOBMHHO. 3aKOHOAABEellb Ha 3pa30oK
npuMiTku 10 cT. 185 KK Ykpainu noBuHeH BCTaHOBUTHU i CHOPMYTIOBATHU Medci BEIU-
KOTO po3Mipy mKoau. Ha Hall moriisia, MOXXJIMBO JOIIOBHUTHU NPUMITKY 10 CT. 185 myHK-
TOM 5, KOTPUI BCTAHOBUB OM YMOBHU, 3a SIKUX pO3MIp 3an00iaHOI 3HUUEHHAM ab0
NOWKOONCEHHAM MAlHA TIKOIU BBAXAETbCS BEJIUKHUM.

3HUIIEHHS a00 TMOIIKO/XKEHHS MaliHa HE 3raJy€TbCSl B 3aKOHi y SIKOCTI €J€MEHTA
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CKJIaly XyJIiraHCTBa. AJI€ 1I€ HEe O3Hayae, 110 3HUILEHHS a00 IMOIIKOIKEHHS HE MOXE
OyTH 03HAKO10 00’€KTHBHOI CTOpOHU. HacuabCcTBO Hajg OCOOMCTICTIO TaKOX HE 3raay-
€TbCS B KPUMiHAJIbHOMY 3aKOHI B SIKOCTI CKJIAJOBOIrO €JI€MEHTa XYJiraHCTBa, OJHAK
CyJOBa IpaKTHKa KBali(iKye HaAaHECEHHS 3 XYJIraHCbKMX MOTMBIB MO0OOIB ab0 Tijiec-
HUX YIIKOIXEHb (OKpiM TSKKUX) TiJIbKM SIK XyJiraHctso [5, 78].

BusHaHH# Ti€l yM iHIIO1 1111 CTOCOOOM CKOEHHS 3JI0YMHY 3aJI€XXNUTh, HA HAIIl MOTJISI,
HE JIMIIE BiJl TOTO, YU € MpsMa BKa3iBKa 3aKOHOIABIISI HA MEBHY il0 SIK HA O3HAKY
00’€EKTUBHOI CTOPOHM, aJie ¥ BiJl FOPUINYHOI IPUPOAU 3JI0YMHY, BiJl yMUCJTY BUHHOTO, a
TaKOX BiJl pO3Mipy 3aIlOAiSIHOI IIKOIM.

Takum yrHOM, BUpIiLIYIOUM JaHY NpobyieMy KBamidikallil aHaJi30BaHOTrO 3J10YMHY,
CJIiI BpaxoBYBaTH IPOBIIHE 3HAYEHHSI BCE K TaKM PO3MIipy 3aIoAisIHOI INKOIM. SHUIIECH-
Hs1 200 MOILIKOMAXXEHHS MaiitHa MoxXe OyTH BU3HAHE €JIEeMEHTOM 00’ €KTUBHOI CTOPOHU —
CIIOCOOOM CKOEHHSI — iHILIOTO 3JIOYMHY (y TOMY YMCJIi XyJdiraHCTBa, MAaCOBUX 3aBOPY-
IIEHb, JUBEPCil TOIIO) TUIBKX Y TOMY BUIIAAKY, SKIIO pO3Mip 3aMOAisIHOI IIKOIW HE €
BEJIUKUM. SKIIO 3K pO3Mip LIKOAY € BEJIMKKM, TO KBadi(iKyBaTH TaKi JisTHHS CJIiJ 101a-
TKOBO 3a cT. 194 KK Ykpainu.

III. Po3rasimaroun TpeTio rpyny mpo0OjieM, 3B€pHIMO yBary Ha CyYMiKHIiCTbhb 3HH-
meHHsd a00 NOImKOJXKEHHS MajiiHa 1 mopymeHHd mnpaBuJ Oe3neKH pyxy abdo
ekcmayaramii Tpancnopry. Yactuna apyra ct. 276 KK Ykpainu nepenbavae sik Ha-
CJIIIOK 1 IK KBaJTi(hiKy04y 03HAKY 3al0isSTHHS MOTEPHLJIOMY BEJIMKOI MaTepiajlbHOI IIKO-
I, TOOTO 3HUILIEHHS a00 MOILLIKOIXKEHHS MaliiHa IMOTePIIiJIoro.

BinMiHHiCTh MiX JaHMMM CKJIagaMU, BOAYAETHCS, eI 3a BCE, Y 00 €KTI 3JI0YUHY.
O6’exToM cT cT. 194, 196 € BiTHOCMHM OXOPOHM BJIACHOCTI, a 00’€KTOM CT. 276 € BimHO-
CUHM 3 OXOPOHU OEe3IeKM pyxy Ta eKCIllyaTalil TpaHCIopTy. BimiMiHHICTh 00’€KTiB
OOYMOBJIIOE TaKOX 1 BIAMIHHICTb iHIIMX €JIEMEHTIB CKJIaay, 110 XapaKTepU3ylThb Cy-
0’€KT 1 00’€EKTMBHY CTOPOHY LIMX 3JIOYMHIB.

Komo cy0’exTiB 3a c1. 276 odoMmexxeHuit. Hum mozke OyTu Jauiie mpamiBHUK 3a1i3HUA-
YHOT0, BOTHOTO a00 MoBiTpssHOro TpaHcnopty. Cyo’ekToM ct cT. 194, 196 KK Ykpainu
MOXe OyTH Oynb-siKa pi3ryHa ocyaHa ocoba. 3BiCH BUILJIMBAE: SIKIIO PYWUHYBaHHS, 3a-
rudeJib, MOIKOMXKEHHS, 3HUILIEHHS MaliHa HACTYIIa€ 3 BUHU OCi0, 1110 HE € MpalliBHUKaAMU
TPaHCIIOPTY, TO BiInoBinanbHicTh HacTae He 3a cT. 276 KK Ykpainu, a, BracHe, 3a 3HU-
IIEHHS a00 MOIIKOIXKEHHS MaiiHa SIK TaKOrO.

O00B’I3KOBOIO 03HAKOIO 00’€KTUBHOI CTOPOHM 3JI0UMHY, TTependadyeHoro cT. 276 KK
€ MOPYIIEHHS MpalliBHUKAMU TPAHCIIOPTY IPaBUJI, YCTAHOBJIEHUX IS 0€3ME€YHOI pOOOTH
TpaHcropTy. OTXe, cT. 276 OXOIUTIOE TaKi BUITAAKN 3HUIIIEHHS a00 MOIITKOIKEHHS Mali-
Ha, KOJIU 80HU € HACAIOKAMU NOPYUWEHH NPAYIGHUKAMU MPAHCNOpMY Npasu, BCTa-
HOBJICHMX JIJIs1 O€3MeYHO] i MpaBUJIbHOI pOOOTH TpaHCHOPTY. AKIO 3HUILIEHHS abo T0-
IIKOXKEHHS MaliHa HACcTaJI0 HE 3 BUILE BKa3aHOI MPUYMHMU, a B p€3YJIbTaTi HEAOAEPKAH-
HsI TpaBUJI IO OXOPOHI MaliHa, TO KpMMiHaJIbHA BiAMOBIAAJIbHICTb HE MOXE HACTYIIUTHU 3a
MOpPYLIEHHS MpaBUJI 0e3IeKU pyxy abo eKCIUlyaTallil TpaHCHOOPTY i TaKWUi 3JI0YMH MaE€
KkBamiikyBatuch 3a cT. 194 a6o 196 KK Ykpainn.

Otxe, KBaTiiKyrouun 3HUILIEHHS 200 MOIKOIXKEHHS MaiiHa, 3aBXIU CJIig am’ aTaTh
PO POJOBUI O0’€KT i, CTaBJISIUM COOI 3alIMTAHHS: Ha IO B LIJIOMY MOCSITA€E CKOEHUM
3JI04MH, B YOMY MOT0 CycHiJibHAa HEOE3MeKa?, pyxaTUCS BiJl 3araJIbHOTO 10 KOHKPETHOTO,
a He HaBMaku. Lle nonomoke mpaBUIbHO KBaliiKyBaTu cKoeHe. [IpaBuiabHe po3B’si3aH-
HsI TIpOaHaJi30BaHMUX y CTATTi MPOOJIEM MA€ BEIMKE SK TEOPETUYHE, TaK i MPAKTUYHE
3HAYECHHS.

Y nopanbiiomy, B pe3yJibTaTi IIPaBO3aCTOCOBYOI MPAKTUKU BUCHUMU OyIyTh BUSIBJIEHI
HOBI ITpo0ieMu KBaTi(pikallil 3HUILIEHHS a00 MOLIKOMXKXEHHS MaliHa i 3alIpOOHOBaHi HOBI
LIUISIXM 1X BUpilIeHHs1. AJie, 3Ia€ThCs, MoAaHa y JaHili poOoTi cucteMa mpo0JieM, 1110 BUHM-
KaloTbh NpY KBami(ikalliii HEKOPUCIMBUX 3JI0YMHIB MPOTU BJIACHOCTI Ta 3alPOIIOHOBaHI
cnocoOu BUPILIEHHS LMX MPpo0JeM JOMOMOXE B MOAAbIIOMY YHUKATHU 1X 1 JOCTIIKyBa-
TU Ipo0OJIEMH TeOopil 1 MPaKTUKM HAYKW KPMMiHaJIbHOTO IpaBa y JaHOMY HallpsIMKY.
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ITPOBJEMBbBI KBATM®UKAIINN HEKOTOPBIX HEKOPBICTHBIX
MNPECTYIIJIEHUA IIPOTUB COBCTBEHHOCTH

PE3IOME

ITpu kBanudUKaMy yHUUYTOXEHUS WIN TTOBPEKICHUS UMYIIECTBa BO3-
HUKaeT MHOXeCTBO MpobjieM. HekoTopbie M3 HUX OCBEIIEHbl B JaHHO
pabote. BaxxHo npu kBannduKauuu Bceraa oopamath BHUMaHue Ha 00b-
eKT IIPECTYNHOro nocsirateJibctBa. Kpome Toro, cieayer pa3rpaHU4UBaTh,
KOrja YHMUYTOXEHME Y MOBPEXIeHME BhICTYNAeT B KaueCTBE MOCISACTBUIA
O0ILIECTBEHHO-OIMACHbIX JIeSTHUM M Korja B KauecTBe CaMOTo ASSIHUST WU
croco0a CoBepLIeHUS TTPEeCTYIICHUSI.

KioueBbie cjioBa: mpecTyIjieHUue, YHUYTOXEHUE, TIOBpEeXIAeHUE, UMY-
LIECTBO, KBATU(UKALIKSL.



