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KOHCTVITYLI,IV_!HI 3ACAOM CYAOHNHCTBA
B YKPAIHI B YMOBAX BIUHU

CymoBa cucTeMa € KPUTUYHO BKIWBHM KOMIIOHEHTOM
6y/Ib-IKOI JIeMOKpaTii, KIIOU0BOI CKIAZOBOIO [ep>KaBu, i ii mpa-
BuIbHe (PYHKIJIOHYBAaHHSI Ma€ BUpilllalibHe 3HaYeHHS OIS pery-
JIIOBAaHHSI CHOPiB y CYCIIIBCTBi, YperyalOBaHHS IIPaBOBiJHOCWH
Ta BUHECEHHS CIIPaBeJIMBUX pillleHb B I0OPUIWYHO 3HAUYYIIUX CIIpa-
Bax. O6paHa TeMa JOIOBi/li Ha/[3BUUYAMHO aKTyajIbHa, afj’Ke 3aBISIKU
KOHCTUTYIIIMHUM 3acaflaM CYIOUMHCTBA TPUMAETHCS (DYHIAMEHT
CY[OBOI CHCTEMU, a B Tepiofi BiMHU BaKIWBO 30€perTu LimiCHICTh
CHUCTEeMU [IPaBOIOPSIAKY Ta 3aKOHIB.

HocmimkeHHAM pmaHol mpobneMaTURU 3atimanucsa [ Benos,
JI. Pss6oBo, P. MinitiaHoB, E. XaHa€Ba, ¢. Heunnopyk, O. [llepbaHIoOK.

MeTor0 po60OTH € aHali3 KOHCTUTYIIMHUX 3acafi CyJJOYMHCTBa
B VKRpaiHi, JocmigsrReHHS MpobieMaTUKY pearizallii KOHCTUTYIMHUX
3acaj] BITYUM3HSHOTO CYJJOUMHCTBA, BUBUEHHS Ipob6eM HaJle;KHOTO
(yHKIIiOHYBaHHS CYJOBUX 3acaf nependaueHUx craTTeio 129 KoH-
CTUTYILil YKpalHU B yMOBaxX BOEHHOI'O CTaHY.

OCKiJIbKY CYIOUYMHCTBO € KIII0OU0BOIO CKIaIOBOIO Jiep>KaBu, He0O-
XigHi KOHCTUTYIiMHI 3acafy, sIKi [alOTh BU3HAUEHHSI IPUHI-
[IaM Ta MeXaHi3MaM (YHKI[iIOHyBaHHSI CYJOBOI CUCTeMH, i B CBOIO
yepry MaioTh 3abe3medyBaTH IIpaBa Ta CBOOOAW it TPOMAJSIH,
3aKOHHICTh, CUCTeMHICTh Ta CIPaBeIUBICTh Y CY[IOBiN AisTBHOCTI.
BrachHe, Po3gin VIII ITpaBocyamst KoHcTuTynil VRpainu nepenbauae
Ta BU3HA4Ya€ OCHOBHI NPUHIIWIIYM Ta 3aBAaHHS IIPaBOCYLLs B VKpaiHi,
came 129 cTaTTs OBOTO PO3LiITy PO3KPMBAE 3acaiu CyJOUYMHCTBa [1].
3pemiToo, He3BayKaluu Ha (OpManbHY 3aKpillsIeHiCTh IUX 3acaf,
icHYI0TB IPOTAJIMHU V 1X 3aCTOCYBaHHI Ta AOTPMMAaHHI Ha IIPaKTHUILI.

Po3rnsiHeMO OCHOBHI 3acafii Cy[OYMHCTBa, II0 3aKpirvieHi
y cT. 129 KoHcTuTyIil VRpaiHM MarTh TaKUM 3MICT: piBHICTB ycix
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YUYaCHUKIB CYIOBOTO IIPOIIECY Tiepesi 3aKOHOM i cy/Tom; 3abe3medeHHs
MOBeINeHOCTI BMHU; 3MarajbHICTh CTOpiH Ta cBobofa B HagaHHI
HUMM CYyIy CBOIX OOKa3siB i y IOBeleHHi mepej] CyoOM IX IepeKOH-
JINBOCTI; MATpUMaHHS My0IiuHOro 00BUHYBAYeHHS B CY[i ITPOKY-
popoMm; 3abe3rneueHHss 06BMHYBAYeHOMY ITpaBa Ha 3aXWCT; Tjac-
HIiCTB CYJOBOTO IPOIECY Ta MOTO MOBHe (DiKCYBaHHS TeXHIYHUMU
3aco6aMu; pO3yMHi CTPOKHU PO3IJISIIy CIIPABU CYIOM; 3abe3rneueHHs
MpaBa Ha amessIiHUI Mepersy] CIIPaBU Ta Y BU3HAUeHUX 3aKOHOM
BUITAJIKaX — Ha KacarlliliHe OCKap>KeHHS CYI0BOTO PillleHHs; 060B’ 13-
KOBICTb CyJIOBOTO pillIeHHS.

CratrTelo 122 3akoHy YKpainu «IIpo IpaBOBUU Pe’KUM BOEHHOTO
cTaHy» nependaueHo, o MOBHOBAYKEHHS CY/IiB, OPTaHiB Ta YCTaHOB
CHCTeMMU IPaBOCYLs, nepenbaderi KOHCTUTYIIE0 YRpalHU, B YMO-
Bax MMPABOBOTO PEXKUMY BOEHHOTO CTAaHY He MOJKYTH OyTU 0OMesKeHi
[2]. TIpoTe, HaNpUKIAL PiBHICTH YCiX YYACHUKIB CYIOBOTO MHPOIIECY
nepen 3aKOHOM i cyyloM iHOZi HEMO>KIIMBa B YMOBAaxX BOEHHOI arpecii
Ha TepuTopii YKpaiuu, amske ob6paHa 3acaza 3abesIeuye, 1o BCi CTo-
POHM MalOTh OJJHAKOBi IIpaBa Ta MOKJIMBOCTI B CYyJIOBOMY IIpolieci,
asie TojlaHe MPaBO 0OMESKYEThCS MepebyBaHHAM 0COOM HAa TUMYa-
COBO OKYIIOBaHiM TepuTopii, abo B mooHi. TaKosK iCHY€E pU3HK IIpio-
PUTETY MUTAHHS Hal[ioHaMbHOI 6e3MeKy Haj MpaBaMU JIIOJUHU.
3abe3mneueHHs IOBEJeHHS BUHYBATOCTi-I[€H TPUHIUI € OCHOBO-
MOJIO’KHUM i Mae 30epiraTuicsi HaBiTh B YMOBaX BOEHHOTO CTaHY.
3MarajabHiCTh CTOPiH Ta cBOOOMA ITOTaHHS HMMM CBOIX JI0Ka3iB cymy
i moBeZeHHSI CBOEI MPAaBOTU: OOMEIKEHHSI CTPOKIB PO3IJIsSIAy CIIpaB
UM 3aKPUTTSIM IEBHUX CYI0BUX 3acijJaHb 00Me’KY€E AaHy 3acajy.

Kpim Toro, mif uyac BiliHM, KONU JiesKi 3 iIHCTUTYIIN MOKYTb OYTH
Jle30praHizoBaHi a0 YCKIajHeHi, MOyKe BUHUKATU HETOCTAaTHICTh ab0
HaBiTh HEaJleKBaTHICThH [IOKA3iB, TOMY Ba’KIMBO 3a0e3MeUUTH, 1100
CTOPOHU MaIi MO>K/IMBICTD JOBECTH CBOIO IIO3UILil0, HABITh Y CKIIQfI-
HUX YMOBax. [lifTpuMaHHSs Jep>KaBHOTO 0OBUHYBaueHHS B CY/Ii ITPO-
KypOPOM: POJIb MPOKYPATypU 30epira€Thcst i My yac BOEHHOTO CTaHY,
yTiM MoOsKe OyTU [eIo YCKIaJHEHO, I HaJIeKHOTO (DYHKITIOHY-
BaHHSI MOTPIOHO 3a6e3MeYNTH KOHTPOIb Ta MiITPUMKY pOOOTU TTPO-
KypaTypy 3a BiTOBiAHUMU IOJIO’KEHHSIMU Ta Mpoleaypamu. 3abe3-
MeYeHHsI MpaBa Ha 3aXWCT OOBMHYBAaueHOTO: ITPABO HAa afBOKaTa
€ HeBig'eMHUM, i lep>kaBa Ma€ 3abe3MeUnTH HMOro HaBiTh B YMOBax
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BOEHHOTO CTaHy, 3BUYAMHO, 1[0 MOKYTh OYTU CKIQHOCTI B MOIIYKY
aJiBOKaTa uepe3 MacOBaHWI BHUi3[, abo uepe3 HecTauyy KafpiB
Ha TpuGPOHTOBIM TepuTopil. [TTaCHICTH CYHOBOr0 PO3IISIAY Ta MOro
moBHe (hiKCyBaHHS TeXHIYHMMM 3acobaMu MoyKe OyTH oOMesKeHa.

CyJi MO>Ke PO3IJISIIATH CIIPAaBU B 3aKPUTOMY PEKUMI, SIKIIO IIbOTO
BUMArarmTh iHTepecu HallioHaTbHOI 6e3meku abo 0XOPOHU JepsKaB-
HOI TAaEMHMUIIi, [IJIsI CYCITIIbHOI 0e3[eK Ha ChOTO[HI BapTO MPOBO-
IUTU came 3aKpUTi 3acimaHHs. PO3yMHi CTPOKM pO3ITSAY CIpaBU
CyZIoM MOKYTh OyTU TOpYyIlieHi yepe3 30iMbIlIeHHST HaBaHTAsKeHHS
Ha CyOU IIiJf Yac BOEHHOTO CTaHYy.

0. Illep6aHIOK MPOIMOHYE 3 METOI0 3arobiraHHs IITYYHOTO 3aTsI-
TYBAaHHSI CIPaBU BCTAHOBUTU 6-MiCIYHMN TepMiH DO3IISAY,
a V BUIIQ[IKy He YXBaJleHHS pillleHHS IIPOTSITOM OJHOTO POKY BBa-
>KaTH, II0 3aKOH (MOro OKpeMi IOJIOJKEeHHS), SIKUU MifJIfAraEe mnepe-
BipIli Ha KOHCTUTYIIMHICTh, € KOHCTUTYIIMHNUM, a CIIPaBa MifJIsAraE
3aKpUTTIO [3]. 3abe3meueHHs IpaBa Ha allesIsIIiHUI Teperisiy CIIPaBU
Ta Y BU3HAUEHUX 3aKOHOM BUIIQ[KaX — Ha KacalliliHe OCKapsKeHHS
CYIOBOTO pillleHHs Ma€ 30epiraTucs i ITif yac BOEHHOTO CTaHy, He 3Ba-
>Kalo4y Hi Ha II10, aJKe OfHe 3 FOJI0BHUX 3aBJJaHb CYJy-MOXKIUBICTh
MAaTH CYZJOBUU 3aXUCT 3aijIs OCKap>KeHHsI ab0 Meperisiiy CIpaBH, sIKe
BUHIC moriepe[Hiii cyyi. 060B’I3KOBICTh BUKOHAHHSI CY/TOBOTO PillleHHS
MOJKHA BiICTPOYUTHU, SIKIO iCHYIOTH 00CTAaBUHU, IO YCKITAJHIOIOTH
BUKOHAHHSI DillleHHsI, CUTYallisi MO>Ke OyTH pO3IJITHYyTa Ha IIpU-
KiIafi mepebyBaHHS 0c0OU B MOJIOHI, CMepTh WieHiB cim’i ocobu, To1Iio.
YMOBHY BOEHHOTO CTaHY NMOTPEOYIOTH PO3IIISIAY CIIPaB He TUTBKU Uepe3
MIpM3MY ITPaBa, aJie ¥ IPU3MY JIFOASIHOCT] Ta CIiBUYTTSI.

OT>Ke, B pe3ylbTaTi IPOBEEHOI0 JOCTiI>KeHHSI MU PO3IISIHYIN
KOHCTUTYIINHI 3acafji CY[JOUMHCTBa B YMOBaX BOEHHOTO CTaHY,
Ta MAEMO BHCHOBOK, IO BilfHA JEI0 YCKIIQHIOE MPOIECU CYHO-
UMHCTBA, @ TAaKOK HaJeKHE JIOTPUMaHHSI KOHCTUTYIIMHUX 3acaf,
OJJHaK HaBiTh B TaKMX YMOBax MO>K/INBO i B&KJIMBO BPeryIbOBYBaTU
po6OTY CyAIiB Ta TPUMATH ITiJ KOHTPOJIEM MeXaHi3M peaizarliii 3aca
Ha npakTuli. Ha chorofHi Ba>KIIMBO CKepyBaTU BifoBigHe JOTPU-
MaHHSI KOHCTUTYIIIMHUX 3acaf] AJisi 3abe3leueHHs MMpaB Ta cBOOO[
IrPOMAfsiH, 3aKOHHOCTi Ta CIPaBemJIMBOCTI V CYHOBiM IisIBHOCTI,
a 11ie B CBOIO Uepry MaTHMe O3UTUBHI BiITyKU B MaliOyTHHOMY JIep-
>KaBOTBOPeHHi YKpaiHU Iic/Ist BOEHHUX Ail Ha il TepuTopii.
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