ISSN 2304—-1587. Bichuk OHY im. 1. I. Meunukxosa. IIpasoznascmeo. 2014. T. 19. Bun. 4 (25)

UDC 341.9 (100)

0. N. Nagush

Senior teacher

Odessa I. I. Mechnikov National University,

The Department of General Law Disciplines and International Law
Frantsuzskiy boulevard, 24/26, Odessa, 65058, Ukraine

PUBLIC POLICY CLAUSE IN PRIVATE INTERNATIONAL LAW

The article gives an overview of one of the mechanisms for the protection
of ordre public which to prevent the devastating effects of foreign law on
national public policy — a public policy clause. The analysis of nature and
character of the wording of national norms of different countries shows that
provisions aimed at protecting national public policy may be constructed dif-
ferently. The world practice knows two concepts of clause of ordre public: pos-
itive and negative, and the negative concept of public policy clause is dominant
in contemporary private international law.
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Problem statement. Public policy (ordre public — fr.) clause is a recognized
institute of private international law and plays an important role in the mech-
anism of regulation of private relations of an international character. Under
the conflict rules it’s possible potentially to choose the law of any state of
the world, and to provide all the consequences of this choice is not possible.
It is possible to eliminate the negative effects of foreign law and aimed reser-
vation of public policy. Institute of reservation of public policy outlines the
permissible scope of application of foreign law on its territory, and is one of
the mechanisms for the protection of national ordre public.

Analysis of recent researches and publications. Protecting the state public
policy through the use of the ordre public clause has been known for a long
time in private international law. However, the category of ordre public and
public policy clause not thoroughly investigated. We find a mention of public
policy in works of F. Savigny, Ch. Broche, A. Makarov, A. Pilenko, L. Luntz,
G. Dmytrieva, V. Kysil. Among the special works we can call the works of
M. Brun «Order Public in Private International Law» (1916) and Y. Bogatina
«The Public Policy Clause in Private International Law: Theoretical Problems
and Modern Practice» (2010).

Paper purpose. The purpose of this article is to explore the content of
the concept of ordre public in private international law, as well as study the
nature and character of public policy clause formulations in various national
legal systems.

Paper main body. At the modern stage, to resolve issues arising from the
activities of foreign citizens and legal entities, the state traditionally, along
with the effect of domestic law allows the application of foreign law, therefore
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agreeing to provide foreign standards with the same legal value as they have
in the state. The consequence of interaction of national legal systems in reg-
ulating international civil relations is penetration into a national legal space
of foreign state acts — laws, judicial and arbitral decisions, requests for legal
assistance.

But, any state has its own factors that contribute to the formation of law:
the differences in the historical development and national identity, traditions
and religious beliefs, moral and cultural values of a society, and different
levels of integration into the international community. Each national legal
system is based on its own general principles; each national legal system is
the product of society, reflecting its features. And, as pointed out by Mon-
tesquieu, it is rare when the laws of one nation may occur suitable for the
other. Therefore, by a reasonable remark of L. Raape, appeal to foreign law is
always a «leap into the unknown» [1, p. 96]. A foreign rule present within the
legal framework of the state can be seen as a foreign formation that does not
fit in the legal system of the state, built on the social, ideological, economic
and moral platforms. The use of such a rule could lead to the destabilisation
of cultural and spiritual foundations of society, break it ordre public. There-
fore, the modern private international law has a task to ensure a balance of
private and public interests. One of the mechanisms to achieve this balance is
the public ordre clause.

In deciding a conflict of laws question, a judge will sometimes say, «The
foreign law ordinarily applicable will not be applied in this case because to
do so would violate our public policy». The concept of public policy is one of
the most ancient, esoteric and pervasive creations in the history of private
international law. Its origins have been traced by one author to the fifteenth
century, although it is probable that the doctrine is as old as the concept of
the law itself. In the nineteenth century, the courts sought to confine the
reach of the doctrine to the limited number of categories. The general judicial
attitude of the period is summarized by the famous statement of Burrough J.
in Richardson v. Mellish, that public policy «is a very unruly horse, and when
once you get astride it you never know where it will carry you» [2].

Reference to the impossibility of applying of foreign law because of its con-
tradictory to moral and good manners has already occurred during post-glos-
sators (XIV century) [3, p. 269]. In the XVII century, the Dutch specialist in
conflict of laws U. Huber noted that the recognition of foreign law (based on
comitas gentium) is allowed in cases where such recognition does not diminish
the sovereignty of the Dutch provinces and the rights of their citizens [4,
p- 9]. One of the founders of the Soviet science of private international law
A. Makarov, on the question whether a judge may apply any foreign law in
accordance with the conflict of laws rule or not, answered that not: «foreign
law that conflicts with domestic ordre public may not be applied, though its
application would come out of the stated conflict rule» [5, p. 52]. Modern
researchers, in particular, G. Dmytrieva [6, p. 182], V. Kysil [7, p. 94] also
emphasize the impossibility of applying foreign law because of its contradic-
tory to national ordre public.
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The first species of public policy has been identified with equity, the natu-
ral law, the law of reason, and ultimately the divine law. It is referred to by
early legal commentators with wonder, as an animistic spirit dwelling deep
within our jurisprudence that is «written in the heart of every man and tells
him what to do and what to avoid» [2]. Ultimately, it was in the gradual ratio-
nalization of this supra-human tendency against which « [n]either statute nor
custom can prevail that the modern idea of public policy was first developed
and readied for conscious application.

The doctrine of public policy today plays an extremely important, although
often subtle, role in private international law. Explaining why the problem
of public policy is so difficult end elusive for legal doctrine, legislation, and
court practice, the Ukrainian professor V. Kysil has stated that the problem
is related to the very essence of public policy, which is determined by the his-
toric, social-economic, political, ethno-cultural and other factors of the given
legal system’s development [8, p. 198].

According to O. Merezhko, public policy (with regard to Ukraine) encom-
passes the following elements: 1) the fundamental, most important, princi-
ples of Ukrainian law, and first of all its constitutional, private law, and
civil-procedural principles, 2) the generally accepted principles of morality,
upon which the Ukrainian legal order is based, 3) the legitimate interests of
Ukrainian citizens, legal persons, and the state, the protection of which is a
major task for Ukraine’s legal system, and 4) the generally recognized princi-
ples and norms of international law, including the international legal human
rights standards [9].

It has been argued that besides the Constitution of Ukraine the major
principles upon which Ukraine’s public policy is based can be found in Art.
3 of the Civil Code, Art. 5 of the Commercial Code of Ukraine, and Art. 7 of
the Family Code of Ukraine. The Supreme Court of Ukraine has defined the
concept of public policy with respect to the recognition and execution of for-
eign courts decisions. According to Supreme Court, «public policy ... should
mean the state’s legal order that defines principles that form the basis of the
existing system there (relating to independence, integrity, fundamental con-
stitutional rights, freedoms, guarantees, etc.)».

The analysis of nature and character of the wording of national rules of
various states, which deny the application of foreign law, has showed that
the provisions aimed at protecting a national ordre public may be constructed
differently. The world practice knows two concepts of public policy clause:
positive and negative. The content of these concepts was first formulated by
L. Raape, which indicated that the order public clause may take the form of
«offensive» or «defensive». The clause based on own law may be called posi-
tive, as it ensures the application of its own law in the borderline cases — this
is the «offensive» clause. Opposite to it is a negative clause, which rejects
the foreign legal rule. This clause is not «offensive», but only «defensive».
It prevents the application of foreign law through controversy of the latter
with good manners... the foreign legal rule is only rejected without the use of
Germanic legal rule» [1, p. 98].
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Based on the analysis of French, Italian, German doctrines and practices
of public ordre clause, L. Luntz concludes that the legal and technical side of
Germanic concept differs significantly from the Franco-Italian. If the Fran-
co-Italian concept of ordre public is presented as a set of French (Italian) sub-
stantive rules that reject the effect of foreign law because of their qualities
(the so-called positive concept of public ordre), the Germanic doctrine... cov-
ers the properties of foreign law that prevent its use, despite the reference to
it of domestic conflict rules (the so-called negative concept of ordre public) [3,
p. 274]. It should be noted that L. Luntz, who made significant contribution
to the disclosure of the content of public policy, and has left us a legacy of
the concept of positive and negative clauses of public policy and ordre public
itself as perception of unacceptability of concrete results of social relations
legal regulation as a result of the application of foreign law by the state, so-
ciety and individuals, and the public policy clause as a mechanism to protect
it, does not distinguish nor emphasize the latter.

At the present stage of development of private international law in the
national legal systems the concept of a positive clause of public order is also
based on certain principles and rules of national law with special positive val-
ue for the state; the negative clause comes from the content of foreign law.

The negative concept of public policy clause dominates in the modern pri-
vate international law; it is enshrined in the laws of many states. Specifically,
Article 6 of the Polish Act on Private International Law of 1965 states that
«foreign law may not be applied if its application would have consequences
that are incompatible with the fundamental principles of law of the People’s
Republic of Poland» [10, p. 470], Article 17 of the Swiss Federal Act on Pri-
vate International Law of 1987 stipulates that «foreign law does not apply if
the consequences of its use are incompatible with the Swiss ordre public» [10,
p. 632]. Standards with contents may be found in Turkish, Chinese, German,
Vietnamese, Portuguese legislations and so on.

The Ukrainian private international law also reflects the concept of neg-
ative forms of public policy clause. The Law of Ukraine «On Private Inter-
national Law» states that «The rule of law of a foreign state shall not apply
in cases where its application leads to consequences manifestly incompatible
with the basics of law (public policy) of Ukraine. In such cases, it shall apply
a law which has the closest connection with the legal relationship, and if it
is impossible to define or apply such a law, it shall apply the law of Ukraine.
Failure to apply the law of a foreign state may not be based only on differ-
ences in legal, political or economic systems of the foreign state from legal,
political or economic systems of Ukraine» [11, p. 12]. Analysis of the given
article shows that, firstly: order public clause may be only when applying the
law of a foreign state leads to consequences manifestly incompatible with the
basics of Ukrainian law; secondly: referrals to incompatibility with order pub-
lic may be only when the negative effects of foreign law (not the foreign law
itself) is contrary to the fundamentals of the rule of law in Ukraine; thirdly,
it is referred to the impossibility of applying a specific rule of foreign law, not
foreign law at all. As it can be seen, this approach of our legislators not only
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refers to the application of lex fori, as the clause is directed only against cer-
tain provisions of foreign law, which, in itself, is decisive for a relationship.

Conclusions. The negative concept of public policy clause dominates in the

modern private international law. The Ukrainian private international law
also reflects the concept of negative forms of public ordre clause. The imple-
mentation of public ordre clause in this form allows to protect the national
public policy, on the one hand, and to realize certain international private law
interests by linking them to a particular legal system, which is the basis of
rights and obligations, on the other.
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O. M. Harym

Opechkuiil HamioHanbHU yHiBepcutetr im. I. I. Meunukosa,
Kadeapa 3araJbHOIPABOBUX AUCIUILIIH Ta MiKHAPOLHOTO IIpaBa
dpannysbpkuit 6yabBap, 24/26, Ogeca, 65058, Ykpaina

3ACTEPEKEHHS IPO IYBJIYHUHU NOPAOK Y MIJKHAPOTHOMY
INTPUBATHOMY IIPABI

Pesrome

Hoci TprBaOTHL HAMaraHHA PO3KPUTU 3MiCT HOHATTA MyO6JiuHOro mopAnky. Ilpuumua
mpoMy — cama cuernudika Kareropii myb6Jsiunoro mopAnaky. Kareropis ms mepir 3a Bce
He IIPaBOBa, a ColliajibHA, HaJE)XHa M0 KaTeropiil Ta IOHATH CUCTEMU BHYTPilTHLOJEDP-
KaBHUX BimHocuH. TomMy, B KOXXHOMY KOHKDPETHOMY BUIIAAKY BUPIIIEHHA IMUTAHHSA IIPO
3aCTOCYBaHHSA 1iHO3eMHOTO ITpaBa Ma€ IIPOBOAUTHCH 3 TOUKU 30Py KaTeropiii came iiei
CHUCTEMU: AK 3aUilaloThCA iHTEpecu Oep’KaBWU, KW BILINB 3MiHMCHIOETHCS HA IIi iHTE-
pecu, 41 MOYKHa BHACJiOK TAKOro BILJIUBY BUBECTU CUCTEMY 3 PiBHOBaru Ta iH.

MexaHisM 3aXMCHUX 3aCTEPEIKEHb, K CIOCI0 YHEMOKJIUBUTU PDYHHIBHUI BIJIUB iHO-
3eMHOT0 3aKOHO/JaBCTBa HA HAIlIOHAJbHUM MyOJiUYHUI TOPAJOK, CHOTOAHI M00pe Bimomuii
y MiXHapOJHOMY IPUBATHOMY IpaBi. ¥ CTaTTi JaeTbCA OIJIAL OZHOTO 3 HUX — 3acTe-
PeKeHHs IPo MyOJMiuyHMI mOpANOK. 3 aHATI3y NPUPOAU Ta XapakTepy (GOpPMYJIIOBaHb
HaAI[IOHAJTbHUX HOPM DPiSHUX AEepsKaB BUIHO, IO IIOJOKEHHS, CIPAMOBAaHI Ha 3aXUCT
HAI[IOHAJIBHOTO TYOJIiYHOTO MOPAAKY, MOYKYTh KOHCTDPYIOBaTHCA IO-pisHOMY. CBiTOBiit
MpakTHUIli Bigomi aBi KoHIemIii sacTepesxeHHsa ordre public: mosuTuBHA Ta HeraTHUBHA;
IPUYOMY HeraTWBHA KOHIIEMI[iA 3aCTepeKeHHs MpOo MyOJiuHUI TOPALOK € JOMiHYIOUYOI0
y CydYacHOMY MiKHApOAHOMY HPUBATHOMY IIpaBi. 3acTepesKeHHs PO MyOJiUyHUI II0-
PAJOK y MisKHApOAHOMY IPWBATHOMY IpaBi YKpaiHU Jae MOKJIUBICTH, 3 OJHOTO OOKY,
3aXUCTUTHU HAIIOHAJIBbHUN NyOJIiYHUH MOPANOK, a 3 iHIIOrO — peasi3yBaTU IEeBHI MiXK-
HapOJHi MPMBATHOIIPABOBi iHTepecu uepe3 BCTAHOBJIEHHA 3B’sBKiB OCTaHHIX 3 Tielo Ipa-
BOBOIO CHCTEMOIO, KA 1 BUCTYMA€E MiATPYHTAM Cy0 €KTHBHUX IIPaB Ta 000B’sA3KiB.

Karouosi caosa: ordre public, ny0aiunmii mopsgok, 3acrepekenus ordre public, sa-
CTEPEe)KeHHA PO MyOJIiUyHMI ITOPALOK.
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0. H. Harym

Opecckuit HAIMOHANBHBIN yHuUBepcurer uMm. Y. 1. Meunukosa,
Kadeapa oO0IenpaBOBLIX AUCIUILINH U MEXIYHAPOIHOTO IIpaBa
dpannysckuii 6yabBap, 24/26, Oxmecca, 65058, Ykpauna

OI'OBOPKA O ITIYBJIUYHOM IIOPAAKE B MEKAYHAPOJHOM
YACTHOM ITPABE

Pesrome

ITonmbITKM PacKpPHITH COMEPIKaHNe MOHATUA MYyOJUUHOTO MOPANKA He IPEKPaIalTca
u 10 ceromHAmIHero nAHA. IIpruynHa sTOrO Kpoerca B camMoil crenuduke KaTeropuu IIy-
o6nuuHOro Iopsanka. Kareropus sta, mpesk e Bcero, He IpaBoBasd, a COUATIbHAA, KOTOpasd
OTHOCUTCSA K KaTETOPUSAM M HOHATUAM CHUCTEMBbI BHYTPUTOCYIAaPCTBEHHBIX OTHOIIIEHUM.
ITosToMy B KaX/JoM KOHKPETHOM CJIydae pellleHVe BOIIPOCa O IPUMEeHEeHUU MHOCTPAHHO-
TO IIpaBa JOJIXKHO OCYIIECTBJIATHLCA C TOUKM 3PEHUSA KaTeropuili UMeHHO 9TOU CUCTEeMBbI:
KakuM 00pa3oM 3aTparmBaioTCA MHTEPECHI T'OCYJapCTBa, KaKOe BO3JMEICTBUE OCYIIECTB-
JfeTcsa Ha 9TU WHTEepechbl, BO3BMOXXHO JIU BBIBECTU CUCTEMY U3 PABHOBECHUS BCJIEICTBUE
TaKOT0 BO3JIEMCTBUS U AP.

MexaHM3M 3alIUTHBIX OTOBOPOK KaK CIOCO0 IIPEJOTBPATUTH Pas3pyIIUTEJILHOE BO3-
IeficTBe WHOCTPAHHOTO 3aKOHOJATEJIbCTBA HA HAIVMOHAJBHBIH NYOJIUUHBIN MOPATOK
CEeTOHA XOPOIIIO0 M3BECTEH B MEXKAYHAPOJHOM UYaCTHOM IIpaBe. B craTbe maerca 0630p
OIHOTO M3 HUX — OTOBOPKU O IMyOGJMYHOM IOpsanKe. VI3 aHaimsa IPpUPOALI U XapaKTepa
GOpMYJIMPOBOK HAITMOHAJIBHBIX HOPM PA3JIMYHBLIX I'OCYZApCTB BUJHO, YTO IIOJOXKEHU,
HampaBJIeHHbIe Ha 3aIUTY HAIIMOHAJIBHOTO IYOJIWYHOTO IOPAAKA, MOTYT KOHCTPYUPO-
BaTbCA MO-padHOMYy. MupoBOil IpaKTUKe WM3BECTHBHI OBE KOHIENIIMU OTOBOPKU ordre
public: mosmTMBHAA M HeraTWBHAdA; NIPUUYEM HETaTUBHAA KOHIENIIWSA OTOBOPKU O IIY-
OJIMYHOM TOPAJKE ABJIAETCA JOMUHUPYIOIEil B COBPEMEHHOM MEXXKAYHAPOJLHOM YaCTHOM
mpaBe. OTOBOpKa 0 TyOJUUYHOM HOPAJKE B MEKIYHAPOJHOM YACTHOM IIpaBe ¥YKPaWHBI
IaeT BOBMOYKHOCTb, C OJHOM CTOPOHBI, BAIUTUTh HAIIMOHAJBHBIN MYOJUUYHBIA ITOPAIOK,
a ¢ Apyroii — peanus30BaTh OIpefesieHHble MeXAyHapOo Hble YaCTHOIIPABOBbIE NHTEPECHI
IyTeM YCTAaHOBJIEHUS CBA3EU MOCJEIHUX C TOM IPABOBOI CHUCTEMOI, KOTOPAs U BBICTyIA-
€T OCHOBOI CYO'beKTUBHBIX IIPAaB U 00A3aHHOCTEMH.

Karwouessie ciosa: ordre public, my6auuHbIi MOPAZOK, oroBopka ordre public, oro-
BOPKA O IyOJIMYHOM IIOPATKE.
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