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PRINCIPLE IURA NOVIT CURIA IN INTERNATIONAL COMMERCIAL
ARBITRATION

The article is devoted to the analysis of the perspectives of application of civil law principle
Iura novit curia to international commercial arbitration with an aim to ensuring effective
dispute resolution. It is considered that the application or non-application of the principle lura
novit curia may be evaluated as a violation of the arbitral procedure, and consequently, risks
of refusal recognition and enforcement of arbitral award by national court may arise.

The analysis of the latest research and case law demonstrates that the way of application
of Iura novit curia to arbitration depends on the applicable law to arbitration procedure and on
judicial system of national court that is entitled to recognize the arbitral award. The research
argues that besides the fact that there is no standardization in this field, there are specific
conditions of application of the /ura novit curia to arbitration such as: conformity to principles
of due process and a right to be heard, and also a permissive approach.

Key words: international commercial arbitration, principle lura novit curia, applicable
law, recognition and enforcement of arbitral award.

Problem statement. The application of the concept of civil law lura novit curia and its
adaptation to international commercial arbitration (hereinafter — arbitration) have recently
become a subject of worldwide discussions. A number of problems on defining the applicable
law and limits of arbitrators’ power have appeared due to the growing role of arbitral courts
in dispute resolution. Considering that the application of the principle lura novit curia is not
expressly provided neither in international law nor in rules of arbitral courts it causes uncertainty
when it comes to practice. The application or non-application of the principle lura novit curia
may be evaluated as a violation of the arbitral procedure, and as a consequence, risks of refusal of
recognition and enforcement of arbitral award by national courts may arise.

Analysis of recent research and publications. General aspects related to the process of proof
and ascertaining applicable law by arbitral courts have been a subject of research of a number of
scientists and practitioners, among which are: N. Erpyleva, P. Fouchard, E. Gaillard, B. Goldman,
M. Hunter, Yu. Prytyka, M. Rosenberg, A. Redfern, J. Savage, T. Slipachuk, etc. A significant
contribution to the study of the application of the maxim lura novit curia in arbitration has been
made by D. Bigge, T. Giovannini, T. Isele, G. Kaufmann-Kohler, G. Knuts, P. Landolt, J. Lew,
A. Mantakou, A. Panov, K. Pilkov, A. Rigozzi, J. Waincymer, etc.

Paper purpose. The purpose is to explore the perspectives of application of civil law
principle lura novit curia to international commercial arbitration with an aim to ensuring the
effective dispute resolution and enforcement of arbitral awards.

Paper main body. lura novit curia is a Latin legal maxim literally translated as «the court
knows the law; the court recognizes rightsy [1, p. 852]. Principle lura novit curia emerged from
the Roman law. Originally its essence was expressed in a longer maxim in Codex Justinianus in
II Corpus Juris Civils translated as «judge should not hesitate to complete and elaborate whatever
has been inadequately stated by the parties or their attorneys, insofar as he knows it to be relevant
to the laws and public justice» [2, p. 102].

The modern interpretation of the principle lura novit curia is reduced to the statement that
judges are obliged to know and apply laws if it is necessary without any directions from the parties
and independently of parties’ submissions. In other words, the court applies the law ex officio, sua
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sponte, proprio motu, i.e. of its own accord, without being limited to the legal arguments of the
parties [3, p. 488].

The application of this principle depends on the law system to which the court relates.
Principle lura novit curia, as it came from Roman law, is basic for civil law jurisdictions and
rarely is used in common law countries. National courts of a civil law system are under an
affirmative obligation to investigate and to apply foreign law. The contents of the applicable law
are determined by the judge’s own research and the court may apply foreign law irrespective
of the will of the parties [4, p. 9]. However, these statements cannot be applied to international
commercial arbitral courts, thus they are not a part of any state court system.

In general, application of the principle ura novit curia in arbitration may be realized in two
ways: 1) by raising legal issues not discussed by the parties; 2) by characterizing legal situations
differently from the parties.

According to Dr. Mantakou A. the principle lura novit curia had fully been incorporated in
arbitration in the past decades [3, p. 489-490].

In modern arbitration practice there is a tendency to modification of the principle lura novit
curia. It seems to be almost impossible to ensure the application of this principle according to its
original meaning in arbitration. The transnational character of commercial disputes, the necessity
of recognition and enforcement of foreign arbitral awards under national laws make arbitration
procedure much more complicated. Moreover, arbitration awards have been challenged more
frequently than before on the grounds that an arbitral court has exceeded mandate or has not
granted the parties with sufficient opportunity to present their views on its interpretation of the
case. Such grounds are sometimes invoked, when the arbitral court applies the principle lura
novit curia while determining the contents of the applicable substantive law [5, p. 669].

Unlike civil courts, the will of the parties is of a primary importance for arbitral courts. Arbitral
courts have to consider any law as foreign law. The arbitration procedure is conducted according
to arbitration rules and agreements between parties. If parties agree so, arbitral court may decide
cases ex aequo et bono (amiable compositeur), i.e. to decide case upon general principles of law
and equity, without ascertaining the law [6, art. VII(2)]; [7, art. 28 (3)]; [8, art. 35.1]; [9, art. 61];
[10, Art 21(3)]; [11, art. 27.3]; [12, art. 33]; [13, Section 9 (2)].

Application of the principle [ura novit curia is related directly to the defining the subject to
be proven thema probandum in arbitration, particularly whether or not parties should prove the
law that applies to the case. A significant study of arbitrators’ initiatives to obtain legal evidence is
the 2008 report of the International Commercial Arbitration Committee of the International Law
Association on «Ascertaining the Contents of the Applicable Law in International Commercial
Arbitration» (hereinafter- «ILA Report»). Due to the ILA Report the principle lura novit curia
in arbitration is limited by the parties’ duty to bring forth legal arguments on which arbitrators
should rely primarily [4, p. 22].

The fundamental provisions on applicable law in arbitration are stated in the European
Convention on International Commercial Arbitration and in the UNCITRAL Model Law. Due to
the Art. VII of the Convention on International Commercial Arbitration the parties shall be free to
determine, by agreement, the law to be applied by the arbitrators to the substance of the dispute.
Failing any indication by the parties as to the applicable law, the arbitrators shall apply the proper
law under the rule of conflict that the arbitrators deem applicable [6]. According to the Art. 28 of
the UNCITRAL Model Law failing any designation by the parties of rules of law as applicable to
the substance of the dispute, the arbitrators shall apply the law determined by the conflict of laws
and rules, which it considers applicable [7]. Both acts provided, that arbitral tribunal shall decide
the case in accordance with the terms of the contract and the usages of the trade applicable to
the transaction. In this context the reference to the laws and rules as may be applicable includes
besides national law, transnational law (e. g. Lex Mercatoria, the UNIDROIT Principles, the
Shari’ah, trade usages), relevant principles of international law [14, p. 108].

Provisions of arbitration rules of different arbitral courts in most cases correspond to
the UNCITRAL Model Law and to the European Convention on International Commercial
Arbitration, e.g. Arbitration Rules of the UNCITRAL [8, art. 35.1], the International Chamber
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of Commerce (ICC) [10, art. 21], the Stockholm Chamber of Commerce (SCC) [15, Art. 22],
the World Intellectual Property Organization (WIPO) [9, Art. 61], the Singapore International
Arbitration Centre (SIAC) [11, Art. 27] state that in the absence of agreement on applicable law
between parties, arbitral tribunal shall apply rules of law which it determines to be appropriate.
Art. 16 of the SIAC Rules provides that tribunal shall conduct the arbitration in such manner after
consulting with the parties [11].

The law applicable to the arbitration agreement and the procedure shall be the law of the
place of arbitration_(national law), unless the parties have expressly agreed on the application
of another rules and such agreement is permitted by national law, e.g. Arbitration Rules of the
London Court of International Arbitration (LCIA) [16, art. 16.4], of the WIPO [9, art. 61], of the
ICC [10, art. 19].

Considering the obligation of the parties to present the evidence of law, rules of some
arbitral courts contain a provision that besides a statement of facts parties should submit to the
tribunal legal arguments supporting their claims. Parties should present the contentions of law on
which they rely in full, e.g. Arbitration Rules of the UNCITRAL [8, art. 20.2 ], of the SIAC [11,
art. 17.2(b)], of the Czech Arbitration court [13, Section 34], of the WIPO [9, art. 41(b)].

Noteworthy is the Swiss arbitration process as a part of which principle lura novit curia
is totally recognized. Thus, only if Respondent raises an objection to the jurisdiction of the
arbitral tribunal, the Statement of Defence shall contain the factual and legal basis of such
objection [12, art. 19.2]. The arbitral tribunal shall decide the case in accordance with the rules of
law with which the dispute has the closest connection, if a choice of law by the parties is absent
[12, art. 33].

Generally, international law and arbitration rules do not directly express if arbitral courts have
a power or a duty to apply law on their own motion. Such provisions of arbitration procedure are
aimed at ensuring the recognition and enforcement of arbitral award. National courts may only
refuse to recognize and enforce arbitral award on the grounds of procedural errors, no review
on the merits is available. If the lura novit curia principle had been included in arbitration rules
or provided by international standards as obligatory in arbitration, as it is in courts of civil law
jurisdictions, it would have become a procedural duty of arbitrators to ascertain the law and to
apply it in conformity with national law-enforcement practices. Thus, a great number of arbitral
awards would have been challenged on the grounds of substantive law violations, regarded as
procedural violations.

Considering the possibility of developing a common approach to application of the principle
lura novit curia in arbitration, it seems to be quite doubtful due to the transnational nature and
high level of autonomy of arbitration. Moreover, the standardization for that matter is not an issue
of quality. Thus, it is not relevant.

Due to the ILA Report the principle lura novit curia in arbitration may be applied under
the following conditions: 1) arbitrators decide the dispute within the mandate defined by the
arbitration clause; 2) arbitrators conduct the proceedings consistent with due process; 3) arbitrators
approach a dispute with an open mind; 4) public policy considerations may legitimately influence
the approach of arbitrators to determining the contents of applicable law [4].

To define the prospective of application of the principle fura novit curia in international
commercial arbitration it is necessary to weigh all the pros and cons.

The disadvantages are usually connected with nonconformity of /ura novit curia principle to
the fundamental principles of arbitration such as due process and parties’ rights to be heard. One
of the most fundamental due process requirements is laid out in Art. 18 of the UNCITRAL Model
Law that the parties shall be treated equally and each party shall be given a full opportunity of
presenting its case [7]. Due process requires that arbitrators subject their findings to the parties
for comments in order to respect adversary principle [5, p. 671]. Due to the Art.34.2(a)(iv) of
the UNCITRAL Model Law the award may be set aside if the arbitration proceedings do not
comply with these due process requirements [7]. Principle parties’ rights to be heard imply that
parties should have a reasonable opportunity to address important legal points. Furthermore,
rendering an award by the arbitral court beyond the submissions of the parties to arbitration may
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be considered as exceeding arbitrators’ mandate that is one of the limited bases, on which an
award can be annulled or recognition and enforcement can be denied under the Art. V of the New
York Convention [17] and Art. 34.2(a)(iii) of the UNCITRAL Model Law [7].

For instance, the Paris Court of Appeal set aside the arbitral award in the case Engel Austria
GmbH v. Don Trade (2009) on the basis that arbitrators referred to the Austrian law principle
of Wegfall der Geschdfisgrundlage (Frustration of Contract) despite neither of the parties had
invoked it. Thereby, the parties were deprived of the possibility to be heard on the application
of such principle. The Swiss Federal Supreme Court in case Urquijo Goitia v. da Silva Muriiz
(2009) set aside the arbitral award on the grounds that arbitral court violated the parties’ right to
be heard and apply the law ex oficio despite the case had no link to law of Switzerland (Swiss law
recognizes principle lura novit curia in arbitration). The Quebec Superior Court in case Dreyfus
v. Tusculum (2008) stated that arbitrators had taken on the role of amiable compositeur although
the parties had not requested, mandated or permitted it to do so. In all three cases national courts
concluded that the arbitral courts had gone too far in its application of the principle lura novit
curia, in result, the respective arbitral awards were set aside [5, p. 680].

Thus, the principle lura novit curia seems to take gradually the shape of lura non novit
curia [3, p. 497]. Arbitrators who attempt to develop legal issues in a strict application of /ura
novit curia approach a risk of refusal of recognition and enforcement of the arbitral award.
According to the ILA Report arbitrators should not give decisions that might reasonably be
expected to surprise the parties, or any of them, or that are based on legal issues not raised by or
with the parties [4, p. 22]. Otherwise, the national courts deciding the cases on recognition and
enforcement of arbitral awards may apply the concept of «legitimate expectation» or «unfair
surprise» as a ground for setting aside the arbitral award [18].

As a matter of fact, arbitral courts should not reach conclusions on law or fact, nor decide
issues, without giving the parties an opportunity to address them. The parties must know the
method, which the arbitrators are to follow in their analysis of law and facts, so they can address
these issues accordingly [19].

An obstacle to the application of lura novit curia in arbitration, as Prof. Kaufmann-Kohler G.
stated, is also the transnational legal environment involving participants from different legal
cultures, and the possible difficulties of accessing the applicable law for reasons of language,
availability, or reliability of the pertinent sources [20, p. 84-87]. Apparently, according to
Prof. Julian Lew, international arbitrators do not always «know the lawy». Where uncertain as to
the applicable rules, or if it considers that an important legal issue arises relevant to the outcome
of the case and/or which the parties have not adequately addressed, the arbitrator may do its own
research. Thus, the application of lura novit curia is fraught with probability of costs increases,
related to the necessity to appoint an independent legal experts on applicable law [19; p. 82-85].
This is a reason why a number of scholars claim that /ura novit curia is almost never a part of a
lex arbitrii. Among them are P. Landolt [21, p. 184], J. Lew [19, p. 94], L. Mistelis [19, p. 94],
S. Kroll [19; p. 94], J. Waincymer [22, p. 202].

However, the practice of some civil courts that have decided cases on recognition and
enforcement of arbitral awards evidences to the contrary, from which it follows that the application
of the fura novit curia principle in arbitration depends on the attitude of national civil courts to
this issue.

The starting point for numerous decisions as to the scope of lura novit curia principle in
arbitration was marked by the decision of the Supreme Court of Switzerland that was the first
body to uphold the application of Jura novit curia in arbitration in 1994 (Westland Helicopters
Ltd. v. The Arab British Helicopter Company) [23]. Swiss courts took a similar approach in
cases: N.V. Belgische Scheepvaartmaatschiappij — Compagnie Maritime Belge v. N.V. Distrigas,
Bundesgericht (2001),; Bank Saint Petersburg PLC v. ATA Insaat Sanayi v. Ticaret Ltd (2001),
etc. In case X. SA v. Y. S4 (2010) Federal Supreme Court of Switzerland concluded that the right
to be heard covers in particular the right to present the facts of the case; with regard to legal
issues, as a rule, the principle of lura novit curia prevails [5]. In case MHH AS v. Axel'’s Konsult
och Férvaltning AB (2014) the Svea Court of Appeal stated that due to the principle lura novit
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curia, the arbitrator must apply the law even if it has not been referenced by a party [24]. Western
Sweden Court of Appeal in case Berde Plants Sweden AB v. Borkhult Invest AB (2015) noted that
arbitrator is obliged to apply legal rules which have not been referenced by the parties, and doing
so does not mean that he exceeds his mandate [25]. Also the case law demonstrates that fura
novit curia with regard to arbitration has been applied in Belgium, Germany [26, p. 126], Finland
(Werfen Austria v. Polar Electro) [27].

The significant advantage of application of the principle /ura novit curia in arbitration is that
by this way may be avoided the probability that the award may become a precedent, in case the
motivation of the arbitral award was based on weak representation of the parties. Also in case it
is impossible to determine legal solution with arguments raised by the parties, arbitrators may be
deprived of the power to render an award, unless they will be guided by the principle lura novit
curia.

On balance, lura novit curia principle should be given a secondary importance after the due
process principle. Noteworthy is the point of view of Dr. Mantakou A. that the lura novit curia
principle lost its autonomy and became a part of the due process in the widest form possible of
the latter [3, p. 494].

In top priority for arbitrators is to ensure that an arbitral award will be final and legally
enforceable. The arbitral tribunal may conduct the arbitration in such manner, as it considers
appropriate, provided that the procedure is fair, impartial, practical and expeditious and the
parties are treated with equality.

Conclusions. As discussed above the application of the principle fura novit curia in
international commercial arbitration is an issue on which no consensus has yet been found.
Considering that arbitral courts are independent bodies, not connected with any state judicial
system, such situation seems to be quite natural.

The numerous studies on the probability to adapt the fura novit curia principle to arbitration
and multiple attempts to develop a common approach of application of this principle demonstrate
the great relevance of this issue.

International law and arbitration rules are silent on the matter of to which extent /ura novit
curia may be applied, if arbitral courts have a power or duty to apply law on their own motion
and whether or not parties to a dispute need to plead or to prove law that is to be applied to
the case. Analysis of the latest researches and case law demonstrates that it is impossible to
fully implement or fully avoid the application of the principle [ura novit curia in arbitration.
On this basis, a balanced approach is assumed as the most acceptable general approach to the
determination of the contents of the applicable law in international commercial arbitration.

In traditional sense, the principle Jura novit curia is not being widely applied in arbitration
nowadays. However, on the other hand, it is inappropriate to claim that Jura novit curia is not being
applied in arbitration at all. Passive arbitrators, who decide cases based only on the arguments
presented by the parties, as well as arbitrators, who attempt to develop legal issues in a strict
application of iura novit curia approach risk that the award may be challenged or even rendered
unenforceable. Accordingly, the arbitration prospective of application of the principle lura novit
curia may be based on following conditions. Firstly, principle lura novit curia in arbitration
should be considered as permissive rather than mandatory. Secondly, it should be applied only
after the requirements of due process are complied with. Thirdly, arbitrators applying principle
lura novit curia should give an opportunity to parties to comment on legal issues they have not
invoked.
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3aciyxeHHbI pabOTHUK 00pa30BaHUsl YKPaUHBI

IPUHIUAII IURA NOVIT CURIA B MEXKXKAYHAPOJHOM
KOMMEPYECKOM APBUTPAXKE

Pesrome

Crarbs NOCBSLICHA aHAIM3Y NEPCIIEKTUB NPUMEHEHMs NIPUHIIMIIA I'PAKIaHCKOIO IIpaBa
lura novit curia B MeXIyHapOIHOM KOMMEPUYECKOM apOUTpake C LeIblo 3G(PEKTUBHOIO pa3-
pewienus cropos. OOpalaeTcss BHUMaHUE Ha TO, YTO IPUMEHEHHE UM HEIIPUMEHEHHE [IPUH-
mmna fura novit curia MOXeT OBITh OLIEHEHO KaK HapyIlleHHe apOMTpaKHOU TpOLETypsI, B
pe3y/bTaTe Yero MOXKET BOSHUKHYTh PUCK OTKAa3a B IPU3HAHUY U UCIIOJIHEHUH apOUTPaXKHOTO
pelIeHNs HAMOHAIbHBIM CYJIOM.

AHanu3 MOCNeJHUX HAYIHBIX HCCIIEN0BAHUN U CyleOHON MPAaKTUKH IEMOHCTPUPYET, ITO
Croco0 NpuMeHeHUs IpUHIKNA [ura novit curia B apOuTpaske 3aBUCUT OT IPUMEHHUMOT0 Ipa-
Ba K apOUTPaXHOI IIPOLEype U OT IIPABOBOI CHCTEMBI, K KOTOPOI OTHOCHTCS HAI[HOHATBHBIH
CyZ, yIIOITHOMOYEHHBIH MIPU3HATh apOUTPaXKHOE PEIIeHHe. YKa3aHo, YTO, HECMOTPS Ha OTCYT-
CTBHE CTaHJIapTHU3AIMU B 3TOH 00JIaCTH, CYIIECTBYIOT YCIOBUS IPUMEHEHUs [ura novit curia X
apOUTpaXKy, TAKUE KaK: COOTBETCTBUE IPUHLIUIIAM Had1edcaujeco npoyecca U npasa CmopoH
ObIMb YCALIUAHHBIMU, & TAKIKE — TO3BOTUTEIBHBIA METOS.

KiioueBble cjioBa: MEXAyHAapOIHBIH KOMMepUecKuil apOuTpax, npuHuun lura novit
curia, IPUMEHUMOE IIPaBO, apOUTPAXKHOE PELLICHUE.

0.B. Kou, marictp mpasa
Opnechkuii HallioHATBbHAH yHIBepcHuTeT iMeHi 1.1, MeunnkoBa
Kagenpa 3aragpHONPaBOBUX JTUCIUILIIH Ta MIXKHAPOIHOTO TpaBa
Opaniy3pkuii OynbBap, 24/26, Oneca, 65058, Ykpaina

Hayxosuii xkepiBauk: €./. Cmpensyosa, Kauj. 10puj. HayK, TOLUEHT
3aciy:keHUi MpaliBHUK OCBITH YKpaiHH

ITPUHLMUII IURA NOVIT CURIA'Y MIZKHAPOAJHOMY
KOMEPHIMHOMY APBITPAKI

Pesrome

CrarTs NpHCBSIUCHA aHAI3y NMEPCHEeKTHB 3aCTOCYBAaHHS NPHHLMITY LHBIUIBHOTO IpaBa
lura novit curia B MDKHapOJHOMY KOMepLiiiHOMy apOiTpai 3 MeTOI0 e(heKTUBHOIO BUPIIIEH-
Hs1 criopiB. [TimKpecIroeThes, MO 3acTOCYBaHHS ab0 HEe3aCTOCYBaHHs NMPUHUUIY [ura novit
curia Moxe OyTH OIIIHEHO SIK TIOPYIICHHS apOiTpa)HOT NPOLIEAYPH, B PE3YJIbTaTi YOTO MOXKE
BUHUKHYTH PU3UK BiIMOBY y BU3HAHHI Ta BUKOHAHHI apOiTPpa)KHOTO PillIeHHs HAlliOHAJIbHUM
CYIOM.

AHaJti3 0OCTaHHIX JOCIIHKEHb 1 CYI0OBOT MPAKTUKU JIEMOHCTPYE, 110 CIIOCI0 3aCTOCYBaHHS
npuHUMIy lura novit curia B apOiTpaxi 3aJeKHUTh BiJl 3aCTOCOBHOTO Mpasa A0 apOiTpakHOT
IIPOLETYPH i BiJ MPaBOBOI CHCTEMH, JIO SKOT HAJICKHUTH HAIliOHATBHUIN Cyl, YIIOBHOBaXKCHHIT
BU3HATHU apOiTpakHe PillIeHHS. 3a3HAYCHO, 1110, HE3BAXKAKOYH Ha BIJICYTHICTh CTaHAapTU3AL]
B LiHf ray3i, iCHyIOTb YMOBHU 3aCTOCYBaHHS [ura novit curia 10 apOiTpaxy, Taki sK: Bifmo-
BIJHICTb NPUHIMIAM HALENHCHO20 Npoyecy 1 hpaea cmopin 6ymu nouymumu, a TakoxK — J10-
3BUTBHUI METOI.

Ku1rouoBi cjioBa: Mi>kHapoIHUI KOMEpUIHHWIA apOiTpax, NpuHLUUN [ura novit curia, 3a-
CTOCOBHE IIPaBO, apOITPa’kHE PillIEHHS.



