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BUJIbl HAKASAHUI B MYCYJIbMAHCKOM
YIOJIOBHOM IIPABE

B cTpaHax, e rocnoacTByeT MycyJIbMaHCKOE YTOJIOBHOE MPAaBo, CyIIe-
CTBYET JOCTATOYHO MHOTO CXOXMX (€IMHBIX) BUAOB HaKa3aHUI.

Karoueewie caoea: BUIbI HAKa3aHUIM, CMEPTHAS Ka3Hb, OTCEYEHUE KOHEY -
HOCTel, BO3IassHUE PaBHBIM (TaJlMOH), OMYeBaHUE U AP.

MycyabMaHCKOe MPpaBo SBJSIETCS OMHONM M3 KPYMHENIIMX MTPaBOBbIX CUCTEM COBpE-
MEHHOro Mupa. 3aKOHbl, KOTOpble OCHOBaHbl Ha [llapuare, B TOM 4yucjie U YrOJOBHbIE
3aKOHBI, IEUCTBYIOT B LIEJIOM Psiie MyCyJIbMaHCKUX CTpaH, OKa3blBasi TEM CaMbIM He-
MOCPEACTBEHHOE BIIMSIHME Ha (popMUpOBaHUE OOIIECTBEHHBIX OTHOLIEHUI Oojee yem
MWITUapaa MycyjibMaH. Oto, HanpuMep, Upan, Upak, Adranucran, Cynax, [TakucraH,
Caynosckast ApaBusi, Comanu u Ap. B To e BpeMsl B 3TUX cTpaHax TOJbKO B MTOCIeIHEe
BpeMsI HayaJIMCh KOAM(PUKALIMOHHBIE TTPOLIECChl U CTAJIU TMOSBISATLCS YTOJOBHBIE KO-
nexcol (manee YK). Hanmpumep, B 1981 romy 66u1 mpunat YK Mpana, coctosmii u3 199
crareir. B 1983 . obu1 ipuasaT YK Cynana. OnHako B CBSI3U € T€M, YTO 3HAYMTEIbHAS
4acTh XpUCTUAHCKOTO HACEJIEHUSI 3TOM CTpaHbl BHICTYIAJIa MPOTUB TTOJOXEHUN 3TOTO
KOJIeKca, IMOCJIe CMEHBI TToJIUTUYecKoro pexkuma B 1991 . 6611 mpuHAT HOBbIN YK B aTOi
ctpaHe. Ho, BHe 3aBUCMMOCTH OT TOTO, eCTh i YK WK HeT, yroJJoBHO-TIPaBOBbIE HOP-
MbI BO BCEX CTpaHaX MOCTPOEHbI TAKUM 00pPa30M, UTO TEKCT JIt0OOK HOPMbI HAUMHAETCSI
C yKa3aHMs Ha TOT BUJ HaKa3aHWsl, KOTOPbIA yCTaHABIMBAETCS 32 COBEPIIIEHHOE JesTHUE.
Hcxons v3 JOrMky MoCTpOeHUs! 3TUX HOPM MPOaHAIU3UPYEM BUIbI HAKa3aHUM, KOTO-
pbl€ CYIIIECTBYIOT B MYCYJIbMAaHCKOM YTOJIOBHOM MpaBe M HaXOsT CBoe oTpaxkeHue B YK
9TUX CTPaH.

B 11e10M yrojioBHOe HakazaHUe — 3TO UCTOPUYECKU CIOXKMBIIASICS TPUHYAUTETbHASI
Mepa, KOTopasi Ha3HauyaeTcsl CyAoM OT UMEHM rocylapcTBa OTHOCHUTEIbHO JIMLA, MpH-
3HAHHOTO BMHOBHBIM B COBEPIICHUM MPECTYIUIEHUSI U CLIOCOOHBIM HECTU YTOJIOBHOIO
OTBETCTBeHHOCTh. HakazaHue sBisieTcss Haubosee cypoBoit (hopMoil peanusalyu yro-
JIOBHOI oTBeTcTBeHHOCTH [1,110].

Yepes KOHKPETHBIN BUJ HaKa3aHUS TOCYIapCTBO MBITACTCS] JOCTUYb MHOTO BaXKHBIX
ueneit. Hampumep, cunrtaercsi, 4To 370 OT HaKa3aHUS JOKHO MPEBBIIATH BHITOAY OT
MpeCTyIUIeHUs, T. €. CTpax HaKa3aHUs JOJKEH ObITh CUJIbHEE XKeJaHUsI MPecTyTUIeHUs
[2, 49].

B MycynbMaHCKOM yrOJI0BHOM IPaBe HE CYLIECTBYET CTPOrO YCTAHOBJIEHHOTO Mepey-
HSI BUZOB HaKa3aHUi, KOTOPbIe BO3MOXHO ITPUMEHSITh K JIMILY, COBePLIUBIIEMY TTIPECTY-
meHue. OcoOeHHO 3TO KacaeTcsl BUAOB Ha3MIaTeIbHOTO HaKa3aHus (Ta3up). YrojoB-
Hble Kofekchl (nasee YK) nnu HekonuduImpoBaHHbBIE YTOJIOBHO-TIPABOBbIE HOPMBI B
MYCYJIbMaHCKMX CTpaHax JOCTaTOYHO «CBOOOJHO» (POPMUPYIOT MepevyeHb TaKMX BUIOB
HakazaHui. Ho mpoBens vccienoBaHue U orpeie/eHHYI0 CUCTeEMaTU3al1io, BO3MOXHO
BBIICJIUTh HauboJiee TUMTMYHbIE BUJbl HaKa3aHWM, KOTOPbIE UCTIOJIb3YIOTCS B MYCYJib-
MaHCKOM YTOJIOBHOM ITpaBe.

CmepmHuas ka3ub. DTOT BUJ HaKa3aHUsl, KOTOPBIN CBSI3aH C JIUIIIEHUEM XU3HU OCYX-
JIEHHOTO, TIPUMEHSIETCS 3a LEJbIi psn mpecTyrieHuil. Ho nMeroTcst oTindus B ero
ucnosHeHuu. CMepTHasI Ka3Hb MyTeM o0e3raBiauBaHus. Takas mpolienypa ocCyllecT-
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BJICHUSI CMEPTHON Ka3HU TIPUMEHSIETCSl 3a TMPEeCTYIJICHUsS] TTPOTUB AJulaxa, Tocyaap-
CTBEHHOI BiacTu, pa30oii u Ap. OHa OCYIIECTBIISICTCS B IIPUCYTCTBUM IJIaBBI ToCydap-
CTBa WIM PeTHMOHAJILHOTO BIIACTHOTO pyKoBoauUTe . [0JIOBY M TeI0 IPECTYITHUKA MOCIIe
Ka3HU Ha HEKOTOPOE BPEeMs BHICTABJISIIOT Ha 0003peHNe HACEJeHUIO MIJIs1 YCTpallleHUS U
MPOBENCHUS B OINPEAEICHHON Mepe MPOoGMIaAKTUIECKO pabOThI, YTOOBI JIIOAU BUACIH,
KaKoe HaKa3aHWe 3a COBEPIIeHNE TAKOTO MPECTYTUICHUSI MOXKET IOCIIeI0OBaTh.

JpyruM BUAOM UCIIOJIHEHUS CMEPTHOI Ka3HMU SIB/IsIeTCs ToOMBaHMe (3a0pachiBaHUE)
KaMHSIMH. DTOT BHI IIPUMEHSIETCS 3a COBepIIeHNe KBaJTU(UINPOBAHHOIO IIPEII000-
IesTHUS, T. €. €CJIM ITOH00HbIe AEHCTBUS COBEpIAeT XXKeHAThI My>KYMHA WA 3aMYKHSISI
XKeHIMHA. McnomHuTeleM 3TOro Buaa CMEpTHOI Ka3HM SIBJISIETCS Hapo. (HaceJeHue),
KOTOPBI cOOMpaeTCs B 3apaHee YCTAaHOBIEHHOM MeCTe, KakK IpaBUIO, CO CBOUMU KaM-
HSIMU 1 3a0pachIiBaeT UMM IMPECTYITHUKA HACMepTh. ECTh CTpaHbI, Te MPUMEHSIOTCS U
VHbIE BUbI UCTIOJHEHUST cMepTHOU ka3Hu. Hampumep, B coorBeTcTBUM ¢ YK Cynana
1991 1., Takke MOXET IIPUMEHSIThCSI paccTpesl U moBellleHre. Takoe MoIoKeHUEe B 3TOM
YK cBsI3aHO ¢ TeM, YTO B HEM CYIIECTBYET ABOMHAs CUCTEMa HaKa3aHWii, M KJlaccuie-
CKME BUIBI MCTIOJIHEHMS CMEPTHOM Ka3HU ACHCTBYIOT TOJIBKO B CEBEPHOI YacCTU 3TOMU
crpansl [3, 5].

Omceuenue koneynocmeii. B coorBeTcTBuu ¢ KopaHom, 3TOT Bua HaKa3aHUS ITPUMeE-
HSIETCSI B OCHOBHOM 3a MMYIIIECTBEHHBIE TTPECTyIUIeHsI. MicIoTHeHre 3Toro HaKa3aHusl
I10-pa3HOMY MHTEPIIPETUPYETCS MPEACTABUTEIIMU Pa3IMYHBIX I0PUINYSCKUX IIKOJI, B
3aBUCHMOCTH OT TSKECTH COBEPIICHHOTO IeSIHUS, IIOCICACTBUIA TAKOTO MESTHUS 1 APY-
rux 00CTOSATENbCTB. HO MOpSimoK MCIOJHEHMSI 3TOro BMIAa HaKa3aHMSI MPaKTUIECKU
enuHbIi. Hampumep, 3a epBylo KpaxKy OTCEKaloT IIPaBYyIO PYKY. 3a TOBTOPHYIO Kpaxy —
JIEBYIO HOTY. 3a TTOCJIEYIONIYIO KpaxKy — JIeBYIO pyKy. Elie 3a ogHy — mpaByio HOTY. DTO
OOBSICHSIETCSI TEM, UTO TIPECTYIUICHUSI TIPOTUB UY>KOTO MMYIIECTBA 3TO TSKKOE TPECTy-
IUICHWE, W €CJIM JIUILIO HEe UCIIPABJISIETCs, TO TaK1e HaKa3aHUSI HEOOXOMMMBIL.

Bozoanue pasnbim (maauon). B Teopum MyCyJIbMaHCKOTO YTOJIOBHOTO IIpaBa (yKyoOa-
Ta) COAEPKMUTCS BO3MOXKHOCTh IIPUMEHEHMS WICHOBPEIUTEIbHBIX HaKa3aHUA 110 IIPUH-
LIUITY TAJIMOHA — BO3AasiHME paBHBIM. HampumMep, Takoli Bua HaKa3aHUs B 1IEJIOM psIIe
CTpaH TMPEeayCMOTPEH 3a YMBIIIJIEHHOE YOUIICTBO MU YMBILIUICHHOE TIPUIMHEHUE TeJle-
CHBIX TIOBpexaeHni. Hy>kHO cKa3aTbh, UTO TaJMOH 3TO HE HOBEJJIA MYCYJIbMaHCKOTO
YTOJIOBHOTO IIpaBa. DTOT BUI, HaKa3aHUsI COXPAHSIETCS C JOMCIAMCKUX BPEMEH U Mpu-
MEHSIETCSI B HACTOSIIIEE BpeMsl IIPU COOJIIONCHUM OIpeAe/ICeHHBIX YCIOBUIA, T. €. MUMEET
cBom orpaHmyeHus. Hampumep, morepreBiinii MOXeT ITOTpeOOBaTh ¢ BAHOBHOTO JIMIIA
BMECTO TaJIMOHA MaTepuaJIbHOe Bo3MelleHre (BBIKYII 3a KPOBb, AWiia, IUs, IUET, BUpa
U T. 11.), YTO B PeaJIbHOM XXM3HU Yallle BCETO U MPOUCXOAUT. Bo3MOXHO, 4TO MOTepreB-
LM MOXET MTPOCTUTh BUHOBHOE JIMIIO 03 BCSIKOTO TaJlMOHA U 3TO CIIeI[MaIbHO OrOBa-
pUBaeTCs B 3aKOHE.

buuesanue. JlaHHBII BU HaKa3aHUs B MYCYJIbBMAaHCKOM YTOJIOBHOM ITpaBe pacipo-
CTpaHEH JOCTAaTOYHO IIMPOKO W MPHUMEHSIETCSI B OCHOBHOM 3a HETSKKME IIPECTYILIC-
Hus. McronHsieTcss naHHBIM BUA HaKa3aHWS IajKaMy WX IuieTbMu. Yucino ymapoB
orpeelisieTcsl B 3aBUCMMOCTH OT BHUJIa COBEPILIEHHOTO TpecTyrieHus: KopaHoMm wim
MPaBOBbIMU JOKTPUHAMU U TPAAULIMSIMU, CYIIESCTBYIOIIMMU B KOHKPETHOW CTpaHe.
Hanpumep, Kopan omnpenensier KoindectBo yaapoB B 100 3a HekBainULMPOBAaHHOE
npenodonessHue (CoBepIIaeT He3aMyXKHsISI KeHIIMHA WIM HEXEHAThIii MyXXurHa). 3a
oOMaH o nipenbdoaesiHuu Apyroro yenoseka — 80 ynapoB. EcTb 1 onpeneneHHble Tpa-
muunu. HampuMep, 3a ymorpeOjieHre OIBbSHSIONINX BelllecTB HazHavaioT 80 ymapoB
TJIETBMU.

IMo apyrum TpecTyIieHUsIM, 32 KOTOpbIe TIPeTyCMOTPEH JaHHBIA BUJA HaKa3aHUs,
€ro OKOHYAaTeJIbHOE pellleHue TepenaeTcs Ha ycMoTpeHue cynbu. Ho B 1iesiom cuntaer-
Csl, 9YTO MAaKCHMAaJIbHOE KOJIMYECTBO YIApOB HE JOJIKHO IIPEBBIIIATh CTA, 3 MUHUMAJIb-
Hoe — OBITb MeHbIlle IByX. CHJla yIapoB BO MHOTOM OIIPEIesieTCsl BO3PacTOM M CO-
CTOSTHHEM 3I0POBbSl BHHOBHOTO JIMIIA, HO 00513aTEIbHOE YCJIOBUE — YAaphl HE JOJIKHBI
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MOBPEXIaTh MBIl B OTHOLIIEHMY HECOBEPIIEHHOJETHUX MPECTYMTHUKOB OMYeBaHUE
He TIpUMEeHsIeTCS.

Jluwenue c60600bl NN, KaK €ro TpaluIIMOHHO Ha3bIBAIOT B MyCYJIbMaHCKOM yTOJIOB-
HOM IpaBe, — TIOpeMHoOe 3akitoueHue. CieayeT OTMETUTD, YTO ITOT BUJ HAKa3aHUs He
XapaKTepeH MJIs MyCYJIbMAaHCKOTO YTOJIOBHOTO TpaBa U paHee MPUMEHSJICS TOJIbKO KakK
BUJI Ha3UIATeJbHOTO HakKa3zaHus (Ta3up). MUHUMAaIbHBIN CPOK JIMILIEHUS] CBOOOIBI —
ONIMH IeHb. B OTHOIIIEHMY MaKCUMAaJIbHOTO CpOKa JIMIIEHWSI CBOOOABI CYILIECTBYET AVC-
Kyccusi. B cooTBeTCTBUM 3 JOKTPUHOM MIa)MUTOB, MAKCUMAJIbHBIN CPOK CJENCTBUSI HE
MOXET MpPEeBbIIIATh OAHOTO Mecsila, a MAKCUMAIbHBI CPOK TIOPEMHOTO 3aKIIOUYEeHUs
KaK YrojlOBHOTO Haka3zaHusi — ofaHoro roja. [llacduutsl nmonaraoot, 4To 1Mo cBOei npu-
polie TIOpEMHOE 3aKJII0UEHUE UIEHTUYHO €O cCcbulKoM. OTciona, Tak Kak MaKCUMaJIbHbIA
CPOK CCBUIKM YCTAHOBJICH B OJIMH IO/, TO U MAKCUMAJIbHBI! CPOK TIOPEMHOTO 3aKJTIoue-
HUSI TOJIKEH OBITh paBeH OJHOMY TOLY.

[IpencraBuTenun APYrux MKOJ CYUTAIOT, YTO CPOK TIOPEMHOTO 3aKTIOUEHNSI HE MOXET
OBITb OTPAHUYEH Y CYJbsI MOXET Ha3HAYMTD €r0 Ha CPOK OT OJHOTO JAHS 10 TTOXKU3HEHHO-
ro. O60cHOBaHUE 3TOM MO3UIIMKA OCHOBBIBAETCS HA TEOPETUYECKOM MOJOXEHUU O TOM,
YTO TIOPEMHOE 3aKJIIOUEHUE TTPUMEHSIETCS B 1lIapraTe Kak crocod T0OUThCs UCTIpaBiie-
HUSI OCYXXIEHHOTO Y TTI03TOMY JIJII TOCTUXKEHUSI 3TOM 1M He MOXKET OBITh YCTAHOBJIICH
cpok. OH MOXeT KojebaTbCsl 10 pealbHOIo pacKasHus win 1o cMepTu. Hanbonee pe-
aJibHO 3TO0 TposiBisieTcs B CaynoBckoii Apasuu [4, 88].

Kouguckayus umywecmsea, Koropasi B MyCyJbMaHCKOM YTOJIOBHOM IIpaBe Tpaau-
LIMOHHO OIIpeaesieTcsl KaK «0e3BO3Me3THOe 0oOpallleHre YaCTHOM COOCTBEHHOCTH ITIO
IIPUTOBOPY Cylda B COOCTBEHHOCTb rOCyAapcTBa». DTOT BUJI HaKa3aHUs MPUMEHSETCS
JIOBOJIBHO PEIKO M, KaK MPaBUJIO, B KAYeCTBE JOIMOTHUTEILHOTO HaKa3aHUs OOBIYHO B
COYETAaHUU CO CMEPTHON Ka3HbIO 32 COBEPUICHUE TSKKUX MPECTYIUIEHUN TPOTUB AJl-
Jlaxa U rocyJapcTBEHHOI BiacTu. B mocienHee Bpemst KOHGbMCKALIMS UMYLIIECTBA CTala
MPUMEHSTBCS U 32 COBEPIIIEHNE MEeHee TSKKUX MPECTYIUIeHU, HarpuMep, 3a MpecTy-
TJIEHUSI, CBSI3aHHbIE C HE3AKOHHBIM 000POTOM 3aMpeleHHOTO UMYIIECTBA (aJIKOTOJIb-
HOI MPOAYKIIUMN), UMYIIIECTBEHHbIE MTPECTYIUIEHUS U JIP.

Bosmewenue (nuiia, nusg uam guet). DTOT BUI HaKa3aHUS SIBJISICTCS KaK ObI CIICIINAITb-
HBIM BUJIOM HaKa3aHUs 110 OTHOILIEHUIO K 60Jiee CypOBBIM BUIaM HakazaHusl. Bo Bcsikom
ciydae, Takoi BUI hopManusyeT 1 AaeT 0oJiee YeTKre MpaBoOBble OCHOBAHMS JJIsl 3aMe-
Hbl CMEPTHOM Ka3HU U WIEHOBPEAUTEIbCKMX HaKa3aHWii 1O MPUHIMITY TalMOHa, C yue-
TOM TIOXeJIaHUI MoTepreBileli cTopoHbl. Hanpumep, mosHoe Bo3MellleHWe 3a KU3Hb
MY>XUMHBI-MYCYJIbMaHUHA COCTABJISIET CTO BEPOJIIOAOB.

llImpag. B yronoBHOM IpaBe HE BCEX MYCYJIbMAaHCKMX CTpaH ImiTpad 3aKperieH
MIPUMEPHO B €IMHOM peaaKIuu U IpUMeHsieTcs To-pa3HoMy. Hampumep, B YK Cynana
1991 r. mpaBOBbIE OCHOBAHMS TIPUMEHEHMUS ITpada 3aKperieHbl B CT. 34 Tak Kak sIBJIsI-
€TCs OMHUM U3 Haubosiee MpUMEeHsIeMbIX BUJOB Haka3zaHus. OgHako HU B OOLIei, H1
B OcobeHHoit yactsax YK CynaHa He onpeaensitioTcst pa3Mephl 1iTpada 1 3To pelnaercs
cylbelt B Kax/IoM KOHKPETHOM CJlydae.

AHaJIM3 BUAOB HaKa3aHUsl, KOTOPbIE CYIIECTBYIOT B MyCyJIbMaHCKOM YTOJIOBHOM TTpa-
BE U HAXOJST CBOIO pean3allnio B 3aKOHOAATEIbCTBE KaXKI0M MYCYJIbMaHCKOM CTpaHBbI,
JaeT BO3MOXHOCTb C/IeJIaTh OIpeae/eHHbIC BHIBOBI.

B aTix BUnax HakazaHusl B onpeeIeHHOI Mepe COUETAIOTCs ITPeXXHUE BUAbI HaKa3a-
HUI, KOTOPbIE CYIIECTBOBAIU B 3TUX CTPaHAaX, U BUIbl HAKa3aHW, KOTOpbIe XapaKTep-
HbI, HAIIPUMED, JIs1 €BPOTMENUCKUX CTPaH, B TOM YKC/E U ST YKPauHBbI.

B c¢Bs13u ¢ TeM, 4TO MycyJIbMaHCKOE MPaBo B 1IEJIOM, B TOM UKCJIe U YTOJIOBHOE Mpa-
BO, OTpaXkaeT U CPETHEBEKOBBIC TPAAULIMY, HEKOTOPbIE BUIbI HAKa3aHUI COXPAHSIOT Te
Tpanuiu. HampuMep, B COBpeMEHHbBIX YCIIOBUSIX CMEPTHAsI Ka3Hb, OMYeBaHUE, TATUOH
HYXIAIOTCSI B OTNpeAeIEeHHOM MePeOCMbICIEHNH 1 TIPUAaHUs UM 0oJjiee LIMBUIN30BaH-
HbIX HOPM U METOIOB UCITOJHEHUS [5, 89].
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BN IIOKAPAHb B MYCYJIbMAHCBKOMY
KPUMIHAJIBHOMY IIPABI

PE3IOME

OpHielo 3 HalOIIBIIMX MPABOBUX CUCTEM CYYaCHOTO CBIiTy € MYCYJb-
MaHCbKe MPaBO, HOPMU SIKOTO TIOLIMPIOIOTHCS B LJIOMY Psifli MyCyJbMaH-
CbKHX KpaiH, HaAalouyu TUM caMUM Oe3I0ocepeIHiil BIUIMB Ha (pOpMyBaHHS
CYCIiIBHUX BiTHOCUH OiJIbII HiXX MiJIbspAa MycyJabMaH. JlaHe qoCIiIKeH-
H$ Ja€ MOXJIMBICTh BUBYMTHU TUIOBI BUIM MOKAapaHb B MYCYJIbMaHCbKOMY
KpUMiHaJbHOMY TIpaBi i TPUBECTU B TIEBHY CUCTEMY.

Karouogi caosa: Buapl mokapaHb, CMEpTHA Kapa, BilCiKaHHS KiHIIiBOK,
BimmaTy piBHUM (TajlioH), OMYyBaHHS Ta iH.



