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INEHAJII3AIIA 3JIOYNHIB
ITPOTU BE3IIEK BUPOBHUIITBA

Merta gocimKeHHS MoJIsITa€ B TOMY, 11100 Ha OCHOBI JYMOK, BHUCJIOBJIE-
HUX B JOKTPUHI KPUMiHAJIBHOIO MpaBa, paHillle YNHHOIO i Cy4aCHOTIO BiT-
YU3HSIHOTO i 3apy0i>KHOTO KpMMiHAJIbHOTO 3aKOHOIAaBCTBA, MaTepiaiB Cy-
JTIOBOI MPaKTUKU 3’sICyBaTH MPABOBY MPUPOY TeHai3allil 3I0YMHIB MPOTU
Oe3neky BUpOOHUIITBA, a TAKOX TEOPETUYHO PO3POOUTH IUISIXU i CTOCOOU
BIOCKOHAJICHHST KPMMiHAJIbHO-IIPaBOBUX CAHKIIIH 32 11i 3JI0YUHU

Krogosi ciroBa: 3109MHM TTpOTH 0€3MEKN BUPOOHUIITBA, KPUMiHAJIBHO-
MpaBoOBa IMOJIiITUKA, KpUMiHaJi3allisl, MeHami3alisl, TeKpuMiHami3anis, ae-
MeHatizalisl, MoKapaHHsI, HeoOepexXHa (popMa BUHU, CYCITiIbHA Hebe3Iie-
Ka, CaHKILIisI

bynyuu onHielo 3 hopM IOpUINYHOTO BUPA3y KPUMiHAIbHO-MTPABOBOI MOJIITUKH, TTe-
HaJi3allisl CyCHiibHO HeOe3MeUYHUX AisTHb € crel(biyHOI0 CTali€lo O0POTHOU i3 3IIOUMH-
HICTIO 3a JOMOMOTIOI0 KpUMMiHAJLHOTO MOKapaHHS, Ha SIKiil 30iACHIOETHCSI MOro 3aKpi-
TUIEHHS B KpUMiHaJIbHOMY 3aKOHi 32 KpUMiHaJIbHO-TIPOTUIIPaBHI CYCITUTBHO HeOe3IeuHi
iSTHHSL.

Ilenanizaius nossira€ y BCTAHOBJICHHI MPUHIUIIIB i KPUTEPiiB HAUOLIBII CTPOTroro
JIep>KaBHOTO IMPUMYILIEHHS 3a HisIHHS, 110 BU3HAIOTLCS 3JIOUYMHHUMU; Y (DOPMYJTIOBaHHI
LiJieli KpUMiHAJbHOIO MOKAapaHHS; Y BU3HAYEHHI MOr0 BUIIB i pO3MipiB; y MPONO3uILii
IHILMX Mip KpMMiHaJbHO-IIPABOBOIO XapaKTepy, HEOOXiAHUX i JOCTATHIX AJIs [il, Ha 0ci0,
110 3pOOMJIM CYCITIJIbHO HeOe3mneuHi misHHs [9, 112]. Sk BBaxkae A. 1. Kopobees, neHa-
Jli3allisi — 1€ Ipolec BM3HAUEGHHS XapaKTepy KapaHOCTI MisiHb, a TaKOX iX (hakThYHa
KapaHiCTh, TOOTO MpoleC MPU3HAYEHHS KPUMiHaJIbHOTO MOKAapaHHSI B CyI0BIi MpaKTUIL
[8, 137]. BoHa peasti3yeThbcsl Ha 3aKOHOTBOPUYOMY i TTPAaBO3aCTOCOBUYOMY PiBHSIX. OCHO-
BHMMM CIIocoOaMU 1i peanizalii € nudepeHuialis i iHaMBigyaisallis KpMMiHaJIbHOI Bil-
MOBigaabHOCTI 1 MoKapaHHs. [Tpoliec BUBHaUeHHs XapaKTepy KapaHOCTi JisiHb 3aKOHO-
JIaBLIEM i TIpolieC TIpU3HAYEHHS TTOKapaHHs B CYAOBil MPaKTUIIi MOXHA PO3IIISIAATH SIK
eTaru NeHati3allii, SIKi CiIyIoTh OMUH 3a iHIITUM.

INenanizalust HepO3pUBHO TOB’sI3aHA 3 TIOHSITTSIM KPUMiHAJIbHO-IIPABOBOI CaHKIIIi,
B sIKiii BCTAHOBJIIOETLCSI KOHKPETHE ITOKApaHHS 32 KOHKPETHUI 3710urH. ToMy HaliBax-
JIMBILIMM 3aBAAHHSM MEHali3allii € po3poOKa i BUKOPUCTaHHSI Teopil MOOYI0BU CaHKIIil
KPUMiHaJIbHO-TIPAaBOBUX HOPM.

MoXXIMBICTD PO3TIISIIY TIEHAITi3al1lii TK CAMOCTIHOTO HAaNIpsIMy KPMMiHAJIbHO-TIPABO-
BOI MOJIITUKY 3aJI€XKUTh Bill MiAXOMy 10 TOHSTTS KpUMiHaji3alii. AOCOTIOTHO CITpaBe-
JIMBO HATOJIOLIYETHCS B JIiTEpaTypi, 110 MeHali3allisl € KiJIbKiCHOI CTOPOHOIO KpUMiHa-
CYCIiJIbHO HeOe3MeYHUX MisiHb € MOCTiMHUM, Ha BiAMiHY Bil mpolecy KpuMiHasi3allii,
SIKMI 3aKiHYY€ETHCS Ha CTafii (pOpMyTIOBaHHS i yXBaJICHHSI HOBO1 KpMMiHAJIbHO-TIPaBOBOL
HopMu. | ToMy, BpaxoByIOUM Cy4acHi €KOHOMIYHI BiTHOCHHHU, TOSIBY HOBUX (hOPM TIifI-
MPUEMHUIITBA, TTOCTiliHE OHOBJICHHS 3aKOHOAABCTBA PO OXOPOHY Ta TirieHy Tpaili BU-
HUKA€E HEOOXiTHICTh BUBYEHHS €(heKTUBHOCTI Mip KpUMiHAJIBHOTO IMOKapaHHS K 3aCO-
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Oy 3axMCTy Bil IocsraHb Ha KUTTS i 310pOB’s JTIOAWHU IIij Yac ii Tpya0BOI disUIbHOCTI,
MOLIYKY HUISIXiB 1X YIOCKOHAJIEHHS.

BnockoHnaneHHs KpUMiHAJIBHO-TIPABOBUX HOPM IIPO 3JIOYMHU TIPOTU OE3MEeKu BU-
pOOHUILITBA MOBUHHE WTU ABOMA IUISIXaMM: 1) 3a paXyHOK 3MiHM JUCITO3ULIiH 3 TUM, 11100
BOHU JTO3BOJISLTA (POPMYJTIOBATU CaHKIIiI, aJleKBaTHI XapaKTepy i CTyMEeHIO CYyCHiIbHOI
HeOe3MNeK! BilIIOBIIHUX MisiHb; 2) LUISIXOM BKJIIOYEHHSI B CAaHKIIil HOBOTO BHUIY IOKa-
paHb, paHillle HUMU He MependadyeHuX, a TaKOX BUKJIIOUEHHSI 3 HUX TUX BUJIiB IIOKapaHb,
SKi He BUTIpaBIaiu cede Ha MpaKTUlli.

TenneH11isl pO3BUTKY KPUMiHAJILHOTO 3aKOHOJABCTBA YKpaiHU B YaCTUHI periaMeH-
Talii BiAITOBiTAJIBLHOCTI 3a MOPYIIEHHS BUMOT 3aKOHOAABCTBA IIPO OXOPOHY IIpalli IMo-
JISITa€ 'y AWHAMILli PO3BUTKY TpoLIiecy MeHami3allii CycniibHO HeOe3MeuHUX MocsIraHb Ha
SKUTTS i 3M0pOB’SI MpalliBHUKIB B IIpOLieci TPYAOBOI AisIbHOCTI. KpruMiHaibHO-1IpaBoBa
MOJIiTUKA Jep>XXaBU B LIbOMY IMUMTaHHi OyJa peajizoBaHa y HoBoMy KprMiHaaibHOMY KO-
nmexci Ykpainu Big 5 kBitH 2001 poky (mani — KK), y skomy Ha piBHI caMOCTiiiHOTo
pozniny X «3JI04MHU TPOTH Oe3neku BUpoOHuUIITBa» OCco0IMBOI YacCTUHU c(hopMOBaHa
HOBa CHCTEMa HOPM, 1110 MepeadavaroTh BiIMOBiNaIbHICTh 32 TaKi 3JIOUMHU. 3a3HaB 3MiH
i 3micr ct. 271 KK mopiBHstHO 3 BinmosigHow cT. 135 KK 1960 poky [2]: 30kpema 3mili-
CHEHa IeKpuMiHai3allisl JeiKTy CTBOPEHHsI HeOe3IeKr, OTpPUMaB IIEBHY KOHKPETH3a-
ito KBaymihiKkoBaHMI CKJlaa 37104nHy, nependadenuii 4. 2 ct. 271 KK. CyrreBux 3miH
3a3Hanu i cankuii cT. 271 KK [1].

BinmoBimHi KOpeKTUBU TOPKHYJINCS i CYMIXKHUX 3 TOPYIICHHSIM TIPaBUJI OXOPOHU
Mpali CKJIaAiB 3JIOUMHIB, periiaMeHToBaHux cT.cT. 272, 273, 275 KK VYkpaiuu. IIpote
3MiHM, BHECEHi 10 BKa3aHUX CKJadiB, HaBMaKU, MOB’SI3aHi 3 PO3LIMPEHHSIM IUCIO3M-
Wil BiAMOBIAHMX KPUMiHAJIbHO-IIPABOBUX HOPM i ITOCUJIIOBaHHSIM caHKLii. Kpim Toro,
BIIEpIlIE B iCTOpil BITYM3HSIHOTO 3aKOHOJABCTBAa B HOBOMY KpuMiHalbHOMY KOHIEKCi
YKkpaian OyJio 3aKpirjIcHO CITelliaJIbHy HOPMY, sIKa Tepeadadyae KpUMiHaIbHY BiIITOBi-
IaJTbHICTh 3a MOPYILICHHS Ha BUPOOHMWIITBI MPaBUJI SACPHOI a00 pamiamiifHol 0e3rneKkn
(ct. 274 KK VYkpainn) [1].

OCHOBHMMU YMHHWKAMU, 10 BIJIMBAIOTh HA TEHai3allil0 CyCMiJIbHO HEOE3MEeUHUX
nocsiraHb Ha CyCHiJIbHiI BiTHOCUHMU, SIKi 3a0€3Ie4yl0Th KOHCTUTYLiiiHE MpaBO TpoMaisi-
HUHA Ha Mpallo B YMOBax, 1110 BiAMOBiIal0Th BUMOTaM O€3MeKH i TirieHu, B LiIsIX 30e-
PEXKEHHS MOTo XXUTTS i 300pOB’S B TIPOIeCi TPYHOBOI MisITBHOCTI, CIYXKaTh CYCITiJIbHA
Hebe3Ieka BiIIIOBiZHOTO TTOCATaHHS, a TAKOX BiTHOIIEHHS BUHHOI OCOOM 0 3aKOHO-
JTaBYMX aKTiB PO OXOPOHY Ipalli, MOPYIIeHHS SIKMX BOHA JOMYCTHUIA.

CycriiibHa HeOe3Ieka MOPYUIEHHsST BUMOT 3aKOHOAABYMX i iHIIUX HOPMATUBHO-
MpaBOBUX aKTiB PO OXOPOHY Ipalli MOJsITa€ B CTBOPEHHI 3arpo3u 3aruodesi Jroaei,
CHPUYMHEHHI IIKOIM 300POB’I0 MOTepIIiyioro abo 3aruderti moxaeit. Tpeda Takox MaTu
Ha yBa3i BCi Ti BUTPATH, IKi Hece CYCITUTBCTBO Y 3B’SI3Ky 3 BUPOOHWYNM TPpaBMaTH3MOM:
MeINYHe, CAHATOPHO-KYpPOPTHE 0OCIYrOBYBaHHS, COLliaJIbHE CTPaXyBaHHSI, 3aIIOIisTHHS
IIKOJM Y BEJIMKUX PO3Mipax MiAMPUEMCTBY, YCTAaHOBI, OpraHizallii Y1 rpoMajisiHam, a Ta-
KOX TPUBAJIUIA TIPOCTIli MiAMPUEMCTB, LIEXiB 200 1X BUPOOHUYMX iJTbHULLb.

CTymniHb CYCHUIBHOI HEOE3MEKHU MisTHHS iCTOTHO BIUIMBAE HA MEXi i XapakTep Kapa-
HOCTI: 3 11 30iIbIIIEHHSIM 3a3BHUYail 3MEHIYETHCS MEPEIiK BUAIB ITOKapaHb, 110 MiCTSITb-
Cs1 B CaHKIIil, aJie 301JIbIIYETLCS PO3Mip MOKapaHb; i3 3MEHILEHHSIM CYCITiJIbHOI Hebe3-
TIeKM 30iTBIIYETHCS TIepeTik BUAIB i HaBmaku. Lle cTBopioe MMpoOKi MOXKIUBOCTI IS
MOM’SIKIIIEHHS TTIOKapaHb 32 MEHII HEOEe3MeYHi 3JI0OUMHM, a TAKOX MOCUJIIOBaHHS 1X 3a
TSIKYi, 110 € BUPA30M MPUHIIUAMY BilMOBIIHOCTI MOKApaHHS TSKKOCTI CKOEHOTO 3J10-
YUHY.

CycrisibHa HeOe3IeKa isTHHS i 0coOO0M 37TI0YMHIIS BimoOpaXkaeThCs B CAaHKIIil 3a TOITO-
MOTI0I0 TaKMX 3aCO0iB, IK BUAY 1 po3Mip MoKapaHHs. Y HOpMax Ipo MocsiraHHY Ha 0e3-
TeKy BUPOOHUWIITBA MepeadadeHi: mrpad, BUTIpaBHI poOOTH, 0OMEKeHHS abo 1mo30aB-
JICHHSI BOJIi, 3 TTI030aBJICHHSIM IIpaBa 00iliMaTH MEBHI Mocaau abo 3aiiMaTuCs IEBHOIO
NisUTbHICTIO 200 6€3 Takoro.
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3aJIesKHO BiJl MOXKJIMBOI TSKKOCTI TOCSATaHbh BU3HAYAIOTh BEPXHi MeXKi CAHKIIIN, a Ta-
KOX 3aCTOCYBaHHS HalOIJIbIII CYBOPUX BUIIB IMTOKapaHb. Tak, B KBaTi(hiKoBaHNX CKiIamax
Maiike He TepeadavyeHi BUMPaBHi poOOTH (SIK MEHIII CYBOPMI BUJ TTOKapaHHs), TiABU-
LIEHUIA TepMiH 1o30aBieHHs Boi 10 5—10 pokiB (4. 2 cT. 272, 4. 2 cT. 273, 4. 2 c1. 275
KK), a inoai 1o 12 pokiB (4. 2 cT. 274), a TaKOX J0OAATKOBE MTOKapaHHS y BUJi 1M030aB-
JICHHs TpaBa o0iliMaTu MEeBHI Mocaay ado 3aiiMaTUCs MeBHOW AisibHicTiO [1]. HukHi
MeEXi ITOKapaHb 3a MOCSITaHHSI Ha XUTTS i 3M0POB’ s IIPaLliBHUKIB B IPOLIECI TPYIOBOI Mi-
SUTbHOCTI BU3Ha4YeHo mrTpadom (4. 1 ct. 271, 4. 1 cT. 272, 4. 1 cT. 275).

AHaJIi3 cuTyallii, 110 cKjajach Ha CbOTOMHI y cepi MPOMUCITIOBOI OE3ITeKN, OXOPOHU
Tpalli, CBiIUUTH MPO Te, 110 POOOTOAABLIIO BUTIMHIIIIE 3aIJIATUTA MiHIMaJIbHUI ITpad,
HiX CIIpSIMyBaTHU KOILLITU Ha TPUAOAHHS HOBOTO YCTaTKyBaHHSI, 3aCO0IB iHAWUBITyaJIbHOTO
3axMCTy a00 Ha HaBYaHHS IpalliBHUKIB 0€3[MeYHUM MEeTOAaM IIpalli.

3 MeTo10 3a0e3TeYeHHST 1IEBOr0 MEXaHi3My eKOHOMIYHOI 3aiHTEpeCOBAHOCTI Ta Bill-
MMOBIMAJIBHOCTI BJJACHMKA 3a CTBOPEHHsI HEIIKiUTMBUX, OE3IeYHNX YMOB TIpalli Ta HeA0-
MyILIeHHS aBapii Ha mignmpueMcTBi BepxoBHoto Pamoro Ykpainm Oyno mpuitHsITo 3aKoH
VYkpainu «I1po BHeceHHs1 3MiH 10 Koaekcy YkpaiHu mpo aaMiHiCTpaTUBHI MpaBomopy-
mreHHs Ta KprMiHanbHOTO KOfieKcy YKpaiHU 11010 MOCUJICHHS BiIIMTOBITAJIBHOCTI 3a MO-
PYIIEHHS BUMOI' 3aKOHOAABCTBA IIPO OXOPOHY IIpalli Ta OXOpOHY Hamp» Bim 24.05.2012
poky Ne 4837-VI [4]. 3okpema IMM 3aKOHOM IlepeadadeHo BHECEHHsS 3MiH J0 ab3ally
JIpyTOro YacTWHM nepiroi ctateii 271, 2721275 KpuMiHaIbHOT0 KOASKCY YKpaiH! B yac-
TUHI TpadHUX CAaHKIIIH Ta MABUILEHHS X PO3MIpy Bill cTa 10 TBOXCOT HEOMMOIATKOBY-
BaHMX MiHiMyMiB goxomiB rpomansiH (1700—3400 rpH.) [5].

Crnin 3a3HaYUTH, 1110 3aKOHOJABEIb, TPUIIMAIOUU PillIEHHS MPO MiABUILIEHHS PO3-
Mipy moKapaHHs y BUIi WTpady, He JOTPUMAaBCS MPUHLIMITY BiIIIOBiIHOCTI ITOKapaHHS
TSKKOCTI CKOEHOTO 3JTOYMHY ITPOTH O€3MeKU BUPOOHMIITBA. Tak, SIKIIO MOPiBHSTHU CKJIA
3nounHy 4. 1 cT. 271 KK 3i ckmagom 3mounny 4. 1 cr. 272 KK, MoxXXHa moMiTH, 1o 3a
KBaTi(piKyIOUMMM O3HaKaMHM BOHM MAalOTh CYTTEBI pO30iXKHOCTI. 30KpeMa TMCTIO3UIIIEI0
4. 1 ct. 272 KK nependadyeHuit 6iJiblll BACOKWI CTYTNIEHb CYCMiIbHOI HeOe3IMeKH, HixX 4. |
ct. 271 KK, sikuit BUpaxka€eTbcsl y CTBOPEHHI 3arpo3u 3arudelti Jioaeii Ui HaCTaHHI iHIIUX
TSDKKMX HACHiIKiB. JIo TaKMX HACTIIKIiB, K 1Ie BU3Ha4eHo y 4. 1 ¢T. 272 KK, npu3BoauTth
MOPYLIEHHS MpaBWJI 0€3IMeKH Mif YaC BUKOHAHHS pOOIT 3 IMiABUILIEHOK HeOE3MeKOo1o Ha
BUPOOHUIITBI a00 OYIb-TKOMY IMiAITPUEMCTBI.

3rimHo 34. 3 cT. 21 3akony Ykpainm «I1po oxopoHy mpaiti» [3] podoTogaBeib TOBUHEH
ojiepKaTy A03BiJ1 HA BUKOHAHHS POOIT MiBUIIIEHOI HeOe3MeKM Ta Ha eKCIulyarailito (3a-
CTOCYBaHHSI) MalllMH, MEXaHi3MiB, YCTaTKyBaHHSI MiABUILECHOI HEOE3MeKU, MOPSIAOK B~
Jladi SIKOTro, a TaKOX IepeJliK BUIiB poOiT, MallIMH, MEXaHi3MiB, YCTATKOBaHHSI MiABUIIIE-
HO1 HEeOEe3MeKM 3aTBEPIKYETHCS BilMOBiAHO MocTaHOoBOI0 KabiHeTy MiHicTpiB YkpaiHu
[6]. Tak, oo mepeiky BUaiB poOIT MinBuUILEHOI HEOE3MEKM BKIIIOYEHO: BUOYXOBi pobOTH
Ta poOOTH, TIOB’sI3aHi 3 BUKOPHUCTAaHHSIM €Hepril BUOYXy; yTUJIi3allis 30poi, 3BUYaitHIX
BU/IIB OO€ETIpUMACiB Ta BUPOOIB paKeTHOI TeXHiK1; ra3oHe0e3eyHi podoTH Ta poboTH Yy
BUOYXOIOXEXXOHe0e3MeUHUX 30HaX; 30epiraHHs 0aJlOHiB, KOHTEHEPiB, LIMCTEPH Ta iH-
LIMX EMHOCTEN i3 CTUCHEHUM, 3piIXKEeHUM, OTPYHHUM, BUOYXOHEOEe3MEeYHUM Ta iHEpTHUM
ra3oM, ix 3aIlOBHEHHS, CITOPOXKHEHHS i peMOHT Toio. OTxXe IMOPYIIEHHS YMHHOIO 3a-
KOHOJABCTBA MPO OXOPOHY Mpalli MpY BUKOHAHHI pOOIT MiaBUILEHOI He0e3MEKU MOXYTh
MPUBECTU 0 3HAYHMX JIIOACHKUX Ta MaTepiaIbHUX BTpaT. Ajie He3BaKarouu Ha 1€ po3-
Mip mrpapHux cankuiii 4. 1 ¢t. 271 KK aHamoriunuii po3mipy mrpapHux caHkuii 4. 1
ct. 271 KK. Te x came 3’5ICOBYEThCSI TTPU MOPIBHSIHHI CKJIafiB 3104nHy 4. 1 cT. 271 KK i
4. 1 ct. 275 KK. TakuM unHOM, Yy icHy1O4ili penakuii 3a3HadyeHux ctateii KK mokapaHHs y
BUi mTpady He BiOIIOBiIA€ CTYIIEHIO TSKKOCTI ITepea0adyeHoro B HUX TisTHHSI.

BBaxaemo, 1110 BKa3zaHi HEBiAIOBIZHOCTI € HeAOJiKaMU KOHCTPYIOBAHHSI CaHKIIII,
OT:Xe, HEBipHO MPOBeIeHA TTeHalTi3allisg 3JT0YMHIB TPOTH Oe3IeK BUPOOHMIITBA B Yac-
TUHI po3Mipy 1mTpady. Ha Hatry gyMKy, 1711 YCYHEHHST TaHUX HEeIOIiKiB 0yJ10 O AO1IiIbHO
MeperISIHYTH po3Mip mTpadHux caHkiii 4. 1 cT. 272 tau. 1 ct. 275 KK B 6iK migBUIIICHS.
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3Beprae Ha cebe yBary Toil (pakT, 110 CaHKIIil 32 CKOIOBAaHHSI 3JI0YMHIB IIPOTU Oe3-
MeK1 BUPOOHMIITBA MAIOTh HAAMIPHO ITMPOKi MEXi MK HVDKYMMHM i BUILIMMM MeXaMU
MoKapaHHS. 3 OOJHOTO OOKY, 3aBIOSIKHM TaKili OymOBi CaHKIIii, aTbTepHATUBHOCTI i Bapia-
TUBHOCTI MOKapaHHSI, NepeadauyeHUX B HUX, a TAKOXX MOXJIMBICTIO 32 HAsSIBHOCTI TTIEBHUX
00CTaBUH ITiICYMOBYBATHU MPU3HAYCHI MOKapaHHS a0 BUNTH 3a MeXi CaHKIIii i Mpu3Ha-
YUTHU M’SIKIIIE TTOKapaHHsI, IIPaB03aCTOCOBYBAaY Ma€ MOXKJIMBICTh YXBAJIUTH CIIpaBEIIMBE
PillIeHHS Y KOHKPETHiil KpUMiHaIbHilA cripaBi.

I1pore ambpTepHATUBHICTD i BapiaTMBHICTh ITOKapaHHs, SKa MiIXOIUTh IS pearizallii
MPUHIIMITY CIPaBEeIJIMBOCTI, MA€ i iHIITY CTOPOHY, SIKIIIO BOHA JIy>Ke BeJIMKa. Y CUTYyaIlii,
IO CKJIanacs, MeXi CYIIiBChbKOTO pO3Cydy IMpU MPpU3HAUYCHHI MOKAapaHHSI KOHKPETHii
0Cc00i 3HAYHO WP, IO € JOJATKOBUM i Ty>K€ MOTYTHIM CTUMYJIOM JIJIsSI KOPYITILil.

Sk OyJi0 3a3aHa4YeHO BUIIEC, OMHUM i3 OCHOBHUX YMHHMKIB, 11O BIUIMBAIOTh Ha TICHA-
JIi3allito 3JIOUMHIB MPOTH 0e3MeKu BUPOOHUIITBA, € BiIHOLLIEHHSI BUHHOT OCOOM /10 JisIH-
HSI, IKe BOHA 3iiicHIOE. BUXomsum 3 Toro, 110 1151 KaTeropist 3J104MHIB XapaKTepU3yEThCS
Heo0epexkHOoI0 (DOPMOI0 BUHM, BCTAHOBJICHHS BiAITOBITaTLHOCTI 32 iX CKOEHHS MOXKIIBO
HE TUTbKM BiJl XapaKTepy HACIi/IKiB, 1110 HACTaJIu, aJI€ i BiJl XapaKTepy CaMOro MOPYIIEeHHS
BiIMOBiMIHMX MpaBuUJI, TOOTO Bill YCBiIOMIIOBAHOI i TaKOi, 1110 MiAAA€ThCS CY0’ EKTUBHOMY
KOHTPOJIIO MisIZIbHOCTI, 1110 TIepeayBaia HACTaHHIO IIKOIMN.

JwndepeHnialilo BiIMOBITAJBHOCTI 3a HEOOEpeXKHI 3JTOYMHU HEOOXiTHO 3IiiiCHIO-
BaTH, Ha HaIIly TyMKY, B 3aJIe3KHOCTI Bifl BUIIy HEOOEPEXKHOCTI (37I0UMHHA CAMOBIIEBHE-
HICTh Ta 3JI0UMHHA HegobamicTh). Tak, HeoOepekHa MPOBUHA Y BUTJISII 3TIOYMHHOI caMOo-
BIMEBHEHOCTI TOJISITAa€ B TOMY, 1110 BUHHA 0CO0a YCBIJIOMIIIOE, 1110 TTOPYIIYE CreliaibHi
npaBuja, repeadoayvae, 110 ii MOBeAiHKa MOXe CTBOPUTU 3arpo3y HACTaHHS LIKiJTUBUX
HaCJIiaKiB i 0e3 MOCTaTHIX IiACcTaB CaMOBIEBHEHO pa3paxOBYE Ha iX 3aIlo0iraHHs, TOMIi
SIK 3JIOUMHHA HeI0aliCTh MOJIsTa€E B HEYCBIAOMIEHOMY MOPYIIEHHI TaKUX mpaBui. Bu-
XOAS4M 3 MPUBEIEHOTO BUTIKAE, 1110 CTYITiHb MMPOBUHU IIPU CAMOBIEBHEHOCTI OiNbILNIA,
HIX ITPY HEI0AJIOCTi, OCKIJIBKM CAaMOBITEBHEHHICTh OB’ sI3aHa 31 CBiIOMWM ITOPYIIICHHSIM
MpaBuJ, 1110, Y CBOIO Yepry, MTPUBOIUTH A0 BCTAHOBJIEHHS OLIbIII CyBOPUX CAHKILIHA.

B kpuMiHaibHOMY KoJfieKci YKpaiHU BiJITOBiIabHICTh 32 TOPYILIEHHS 3aKOHOJaBUMNX
Ta iHIIMX HOPMATUBHO-IIPAaBOBUX aKTiB IIPO OXOPOHY Ipalli BCTAHOBJICHO HOPMaMU, y
SIKMX 3aKOHOIaBellb He BU3HavYae (hopMy BUHH, siIKa HUM JOMYCKa€eThbcs. Tak, y IUCIo3u-
1ii cT. 271 BU3HAYEHO, 1110 KApaHUM € JisTHHS, SIKE MOJISITa€ y OPYIIeHHI 3aKOHOIaBCTBA
PO OXOPOHY Ipalli «...CAykK00BOIO 0CO0O0IO IMiANMPUEMCTBA, YCTAHOBM, OpraHisauii abo
IPOMAJITHUHOM — CYy0’€KTOM MiJANPUEMHUIIBKOL iSITBHOCTI, SIKIIO 11€ MOPYIIEHHS 3a-
TMOJIiSIO LIKOY 3I0POB’I0 MOTEPIIIOTro...». ¥ NUCIO3ULLisIX ctateit 272—275 ue ocoba,
«...sIKa 3000B’s13aHa iX TOTPUMYBATHU, SIKILO 1ie MOPYLIEHHSI CTBOPUJIO 3arpo3y 3aruoeni
JIIOMIei Y1 HACTaHHS iHIIMX TSDKKMX HACIIIKIB a00 3aIOMmisijIo IIKOMY 3M0POB’I0 ITOTep-
minoro...». Y ct.cT. 13, 18 3akony Ykpainu «[Ipo oxopoHy mpaili» BU3HAYEHO, 110 «PO-
0oTomaBellb 3000B’I3aHNI CTBOPUTH Ha pOOOYOMY MiCIIi B KOXKHOMY CTPYKTYPHOMY ITiJT-
pO3MiIi yMOBM Ipalli BiAMOBITHO 10 HOPMAaTUBHO-TIPABOBUX aKTiB, a TAKOX 3a0€3ITCUNTH
JoJepKaHHSI BUMOT 3aKOHOJABCTBA 111010 MpaB IMpaliBHUKIB y raay3i OXOPOHHU Ipalli...
ITocanmoBi ocobu, OiSIBbHICTh SIKMX ITOB’sI3aHa 3 OpraHisalieo 0e3MeYHOro BeACHHS po-
OIT, Iig Yyac MPUHAHSITTS Ha poOOTY i MEpPiOAWYHO, OOMH pa3 Ha TPU POKM, IPOXOISITh
HaBYaHHSI, a TAKOX IepeBipKy 3HaHb 3 MUTaHb OXOPOHM IIpalli... He moryckaroTbcs 10
pOOOTH TIpalliBHUKM, Y TOMY YHMCIIi TTOCAIOBi 0COOM, SIKi He MPOWIIIIM HaBYaHHS, iH-
CTPYKTaxX i mepeBipKy 3HaHb 3 OXOPOHM TIpaili...» [3], TOOTO BiIMOBiZHUI Cy0’EKT ITOBU-
HEH YCBiIOMJIIOBATH, 1110 CKOIOE CYCITiJIbHO Hebe3rneuHe, 3a00pOHEeHEe 3aKOHOM JIisIHHS,
Ta Ti HACJIIOKU, OO SIKUX 1€ MOXE IIPUBECTU. TaKUM YMHOM, MOXHA 3pOOUTH BUCHOBOK,
1110 3aKOHOAaBelb MPU MTOOYI0Bi AUCITO3MIIIH i CAHKIIIH BiAMOBIAHUX CTaTell BUXOOUTD 3
TOTO, 1110 32 (DOPMOIO BUHU 3JI0YMHU MPOTH O€3MeK BUPOOHUIITBA BiTHOCATHCS 10 HEO-
OepeKHNX 3JI0YMHIB Y BUIIi 3JIOUMHHOI caMoBIIeBHeHOCTi. Ha Hamry myMKy, Taka Imo3uilis
3aKOHO/ABIISI HE 3a0e3Meuye TOCSITHEHHS 1iJIel i HeBiABOPOTHOCTI MOKapaHHsI, MOXJIM -
BiCTb MiOT0 iHAMBIAyasli3allii i, HApellITi, eKOHOMilO KapaJlbHUX 3aCO0iB.
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JlificHO, 310YMHU MPOTU O€3MeKU BUPOOHUILTBA € PE3yJIbTaTOM IMOPYILIEHHS BidIo-
BiIHMX 3aKOHOJABYMX Ta HOPMAaTUBHO-IIPABOBUX aKTiB 3 OXOPOHM Ipalli, IPUIOMY B
OLTBIIIOCTI BUMAAKIB BOHM MOPYIIYIOTHCS CBiIOMO. AJie CJIifl BpaxOByBaTu i Te, 1110 Ha
CKOIOBaHHS LIMX 3JIOYMHIB BEJIMKWI BIUIMB HEPiIKO POOUTH TaKWil CTaH 0COOU, SIK BTO-
Ma, HEPBOBI IMepeBaHTaXXEeHHSI, XBOPOOJMBUIA CTaH, i TaKi I MCUXiYHI OCOOJIMBOCTI, SIK
cua BOJIi, CTIMKICTh yBaru, 4yac peakilii, caMoBianaHHs i T. iH. HapeluTi 3104MHU NpoTu
0e3IeKr BUpOOHMIITBA YaCcTO OYBalOTh PE3YyIbTaTOM MOPYLIEHD 3 OOKY PsIay 0Ci0, KOXKHa
3 SIKUX BHOCUTH CBilf «<BHECOK» JI0 3araJIbHOTO pe3yabraTy. TakuM YMHOM, MOXKHA CTBEP-
JIKYBaTH, 1110 32 HAsIBHOCTI 3a3HAYEHUX O3HAK Ta TIEBHUX 0OCTaBUH TaKi 3JTOUYMHU MOKHA
BiTHECTU 10 HEOOEPEXKHUX 3JIOUMHIB Y BUJIi 3JI04MHHOI HET0AIOCTi.

K cBimUUTH BUOIPKOBE BUBYEHHSI MaTepialliB CyqOBOI MPAKTUKU, MMOPYIIEHHS Tpa-
BUJI OXOPOHH Ipalli 30iiCHIOITHCS HaltyacTille y 3B°513Ky 3 caMOBIeBHEeHicTo. IIpoTe,
Ha XXaJlb, CyAd HE BCTAHOBJIOIOTH BUA HEOOEPEKHOCTI i, BiAMOBIAHO, HE BPaxOBYIOThb
Oro mpu MpM3HAYCHHI ITOKapaHHs, 110, 11034 CYMHIBOM, 3HIKYE €(PEKTUBHICTh KPUMi-
HaJBHOTO 3aKOHY B OOPOTHOi 3 JaHWMU 3JIOYMHAMH.

BuBuyeHHs KpMMiHaJbHOTO 3aKOHOABCTBA i MPAKTUKU MOTO 3aCTOCYBaHHS BiTHOCHO
3JI0YMHIB MPOTU OE3IeKN BUPOOHUITBA JO3BOJISIE BUSIBUTA HEIOCKOHAIICTh CAHKIIIN;
HaI3BUYAlHO HM3bKY BXMBaHICTh KPUMiHAIbHO-IIPABOBUX HOPM, 110 BCTAHOBIIIOIOTH
BiIMOBiIalIbHICTD 3a LIi 3J10YMHM; MaiiKe MMOBHA BiIMOBa MPAaKTUKU Bill 3aCTOCYBaHHS
peajbHOTrO 1030aBJeHHS BOJIi; MiHiMaJIbHi CaHKLil IPU 3aCTOCYBaHHI J1aHOIO BUIY IO-
KapaHH4 i Take iHme. e BuMarae nmepemisioy psmy CaHKIIif B TJIaHi pO3IIMPEeHHS abo
3BY>XKEHHS BUAY i pOo3Mipy MoKapaHb (BBEACHHSI HOBOTO BUIY MOKapaHb B IESIKi CaHK-
11i1, 3MiHy MiHIMaJIbHUX i MaKCUMaJbHUX TEPMiHiB i pO3MipiB MokapaHb). B cBiTJi BU-
LIEBUKJIAJAEHOIO HaM YSIBJISIETHCS JOLUIbHUM BHECEHHS YTOUYHEHHSI B TEKCT AUCITO3UIIIIA
crareid, 1m0 BXxonsdTh B po3nisl X OcobauBoi yactuHu KK Ykpainu, a TakoxX BHECEHHS
JIOMIOBHEHb B CAHKIIii IIMX CTATEM.

ITocnimoBHe mpoBeneHHsT mudepeHIIiallii BiAITOBiTaTbHOCTI, IKa TPUITYCKAE BUi-
JIGHHSI CKJIAJiB 3 OOTSKJIMBUMM 1 MOM’SIKITYBAJIbHUMU OOCTaBMHAMM; Y 3aJIESKHOCTI Bif
BUJIy HEOOEPEXHOCTI — 3JIOUYMHHOI CAMOBIIEBHEHOCTiI 200 3JIOUMHHOT HEADAIOCTI — 3
PO3MiTbHMMU CaHKIIISIMU 32 HUX; 3JI0YMHIB, 3[iliCHEeHUX BIIEpIile i HOBTOpHO. Taka nu-
depeHI1Iialis JO3BOJUTH TOYHIIIIE BU3HAYMTU BUAM i PO3MipH ITOKapaHb 3 ypaxyBaHHIM
CYCITiIbHOI HeOe3neKu AisIHb i 0COOM 3JI0UMHIIS.

BaxxmBe 3HaueHHS Ma€ NOIiTbHE BU3HAUYCHHS BUIIB i po3MipiB rmokapaHHs. Tak, Ha
HaIly OYMKY, CAHKIIil TIPOCTUX CKJIAMiB CJIif JOMTOBHUTU TaKMM BUIOM MOKapaHHS, SIK
1o30aBJIeHHSI TIpaBa IociIaTu MeBHi mocaau adbo 3aiiMaTuCs MeBHOIO MisTIbHICTIO.

IIpu npusHayeHHi moKapaHHsI 0co0aM, BUHHMM y BUMHEHHI 3JIOUMHIB, mependa-
yeHuxX ctattamu 271—-275 KK, cynam HeoOXimHO BCTAaHOBJIIOBATH B HEOOEepEeXKHOCTL
(3I04MHHA CAMOBIIEBHEHICTh a00 37I0YMHHA HeN0AIiCTh), IKY JOIYCTUB BilMOBimHUI
Cy0’€KT 3JIOUMHY. Y pa3i BU3HAHHS MiJCYTHOTO BUHHAM Y BUMHEHHI 3JIOUMHY HEOOXi I~
HO BpaxXOBYBaTH 110 OOCTaBUHY MPU MPU3HAYEHHI TTOKapaHHs. 3 METOIO0 BpaXyBaHHS
LIMX MPOTO3Ulliii HEOOXiTHO BHECTU BIATOBIAHI TOMOBHEHHS B MOCTaHOBY [lneHymy
BepxosHoro Cyny Ykpainu Bin 12 yepBHs 2009 poky «IIpo mpakTuky 3acTOCyBaHHS
cymamMy YKpaiHU 3aKOHOJABCTBA y CIIpaBax IIpO 3JI0YMHU HPOTU Oe3[eKU BUPOOHU-
urBa» [7].

CrionmiBaemocs, IO TPOBeIeHe HaMM AOCIiIKEHHS Mpo0ieM ITeHai3allii, HayKoBi
peKoMeHaallil Mo KOHCTPYIOBAaHHIO CAaHKIIiil 3a 3JIOUMHM TIPOTHU OE3IeKN BUPOOHUIITBA
3HANIYTh CBOE MPAKTUYHE 3aCTOCYBAHHSI.
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MEHAJIM3ALIASA IPECTYILIEHUN
ITPOTUB BE3OITACHOCTHU ITPOU3BOJACTBA

PE3IOME

WMHTepecs 3a1MTH 00IIeCTBA OT MPECTYIUICHUI TPOTUB 0€30MaCHOCTH
IIPOU3BOJCTBA IUKTYIOT HACTOSITEJIbHYIO HEOOXOAMMOCTh ITOCTOSTHHOTO CO-
BEPILEHCTBOBAHMS YTOJIOBHO-IIPABOBBLIX Mep 00pbObI ¢ HUMK. K ToMy ke
Ha IIpUMepe YCTAHOBJIEHHBIX B YTOJIOBHOM 3aKOHOJATEIbCTBE CAHKIIMIA 3a
9TH TIPECTYIUICHUS U MPAKTUKU UX IPUMEHEHMsI XOPOIIIO IIpOCMaTpUBaeT-
¢S BECh KOMILIEKC TTPO0JIeM TTeHaIn3aly O0IIeCTBEHHO OMACHBIX ACSTHUMA.
B cBg3M ¢ 9TUM HaMU MpEAIIPUHSITA MOMBITKA TEOPETUYECKOIO OCMBICTIE-
HUSI OTAEJBHBIX MPOOJIeM TeHaIM3alun MPeCcTyIJICHU MPOTUB Oe3omac-
HOCTHU IIPOM3BOACTBA, C YYETOM UX IPAKTUYECKOro peIlIeHUs. DTO Oalio
BO3MOXHOCTb C(POPMYJIMPOBaTh U OOOCHOBATb TEOPETUYECCKUE BHIBOMBI,
MpUAaTh UM TPaKTUYECKYI0 3HAYMMOCTh M BHECTH IIPEUIOKEHUS TI0 CO-
BEPIICHCTBOBAHUIO Psila HOPM YTOJIOBHOTO KOJEKCa YKpParuHbI
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