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06 YNNATE TOCYAAPCTBEHHOH NOWANKHKbI B APBHTPARHBIX
CYAAK NPH OTCYTCTBHH CPEACTB

N3BecTHO, 4TO MO paccMaTpHBacMbIM apOUTPaKHBIMH CyJaMH XO3sii-
CTBEHHBIM CIIOpaM CO CTOPOH B3BICKMBAETCSl T'OCYAAPCTBEHHAs IOIIIHMHA.
Hasnauenue ee B TOM, 4TOOBI, C OAHON CTOPOHBI, BO3SMECTUTH TOCYAAPCTBY
Pacxo/bl 10 COIEPKAHMIO apOUTPAKHBIX CYIOB, a C APYTroi — MPEIyIPEaUTD
CYTSDKHHYECTBO MEXIY XO3SHCTBYIOIIMMH CyObEKTaMu, NpEensiTCTBOBATH
BO3HMKHOBEHHIO HEOCHOBATEJIbHBIX, OCCIPEAMETHBIX CIIOPOB, ITOCKOJIBKY
MOCJIEIHIE BHOCST A€30PTaHU3ALIIO B XO3SMCTBEHHBIC B3aHMOOTHOIICHHS.

Jnis nocTrkeHus 3TON ABYeIMHOM 3a/laud BaXKHYIO POJIb MIPAET pasMep
TOCTIONIUTMHEL. 3a TOCIEeIHUE TOAbl OH HECKOJIIBKO pa3 CyIIECTBEHHO H3Me-
msutcs. experom Kabunera MunnctpoB Ykpauns! ot 21 saBaps 1993 roma
"O rocyaapcTBEHHOW MOLUIMHE" MO MMYILIECTBEHHBIM CIIOpPAaM OH PaBHSUICA
10 npouenTam oT 1eHsl ucka [1]. KoHewHo, Takoil pa3mMep roCIOLUIMHBI SB-
JISUICSL YPE3MEPHBIM, B CBS3M C YEM MHOTHE MPEAIIPUSATHS IepecTaan oopa-
maThesl B apOUTpaXKHbIE CY/BI aXke 10 OECCIIOPHBIM AeaM. A 3TO IPUBOIHU-
JI0 K HEYPEeT'YJIMPOBAHHOCTH MHOTHX XO3SHCTBEHHBIX OTHOLICHUH.

O4eBUIHO, B CBA3M C 3THM 3akoHOM "O BHECEHMHM HM3MEHEHHH M JI0-
MTOJTHEHUH B HEKOTOPHIE 3aKOHOIaTeIbHBIC akThl Y kpauHbl" oT 11 uroms 1995
ro/ia TOCHOIIIMHA 110 UMYIIIECTBEHHBIM CIIOpaM B apOMTPaKHBIX cyaax Oblia
yMeHbllleHa B 1Ba pasa [2]. Kasanock Obl, Teneps TOCHONIUIMHA HE JOJKHA
NPENSATCTBOBATh XO3SMCTBYIOIINM CyObeKTaM o0palmarscsi B apOUTpaKHBIN
CyJ 3a 3allUTON CBOMX HapyLIEHHBIX IpaB U WHTepecoB. OIHAKO MPaKTHKa
MOKa3ayia, YTO W TaKOH pa3Mep TOCIONUIMHBI JUIS MHOTHX IpeINpHsTHH,
0COOCHHO TOCYJapCTBEHHBIX, HAXOASAIIMXCA B TPYAHOM 3KOHOMHYECKOM
MIOJIOKCHNH, SIBIISIETCS HEMOCWIBHBIM. KosimuecTBO CHOpoB B cyzaax
MPOJIOJIKAJIO COKpaIaThesi. B mpaBoBoii muTeparype naxe cTaiu HOsBISTHCS
CTaThH C PEKOMEHJAUSIMH, KaK 000MTH 3Ty IIperpajy X0o3siHCTBEHHUKAM IpH
obpauieHun B apOUTpaxkHbie cyasl [3].

* AcnupaHTtka Kadeapbl aIMUHUCTPATHBHOTO U NpenpuHUMaTensckoro npasa OHY um. 1. W.
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Bce ato u mpenomnpenenmno npuasatie 18 HostOps 1999 roma 3akona o
CHIDKEHHH TOCTIONIINHEI B apOUTPaXKHBIX CyJax 110 IMYIIECTBEHHBIM cIopaM
1o 1 mporieHTa, HO He MeHee 3 HeoOIaraeMbIX HaJIOTOM MHHUMYMOB JI0XOJIOB
rpakaad  [4]. Takoe rmojoxeHHe OBUIO TMPHHATO UL CO3JAaHMA
OJArONPUSTHBIX YCIOBUI U yaydlieHus (UHAHCOBOTO COCTOSIHUS CYOEKTOB
XO035HICTBOBaHMS, OTAILICHNUS 38/I0JDKCHHOCTEH, PacIIMpEeHHs] BO3MOXKHOCTEH
OTHOCHTENBHO OOpamieHuss K apOUTpaXHOMY CyAy C HCKOM O 3alluTe
HApPYIICHHBIX HMMYIICCTBEHHBIX MpaB. 3aMecTHTenb mpencenatenss [HAY
Anexceii lllutps mo 3ToMy ciydaro ckasaj, YTO CHW)KEHHME CTaBKH OyAeT
COJICHICTBOBATh YBEJIWYEHHUIO KOJIMYECTBA TAKUX CIIOPOB, PEIICHHI0 HX B
CyJIeOHOM IMOpsIIKE, HO TaK)Ke MOAYEPKHYIL, 4TO "TaKoe CHHXKEHHUE ITPUBEIET
K motepsM Oropkera Ha cymMmy okono 51 mun. rpa." [5]. Takum oGpazom,
rOCY/IapCTBO TIOIUIO HA 3HAYHUTENbHbIe (PMHAHCOBBIE MOTEPH VISl COACHCTBUS
3aKOHHOCTH B XO3SHCTBCHHBIX OTHOIICHUSIX.

KoHeuHo, 3T0 3HaYUTENBLHO 00JIErYaeT MOJI0KEHUE X03IHCTBEHHUKOB TIPH
obOpamenny B cyn. OmHAKO, €CIH YYeCTb, YTO MHOTHE MPEINPHUATHSA, IO
CYIIECTBY, SBISAIOTCS OaHKPOTaMH, HE HMMEIOT Ja)ke CPEACTB IJISI CBOCB-
PEMEHHOM BHIIIIATHI 3apIUIATHl M MOTAIICHHUS HAJIOTOB, TO TOHATHO, YTO JTaKe
HEOOJIBIIYI0 CYMMY JJISl YIUTATHI TOCTIONIIHNHEI UM HAWTH CJIOXKHO.

[omyyaercss mapamokcanbHas cUTyanus. MHOTHa TPEANPHUATHIO KOH-
TPareHTHl JOJKHBI 3HAYHTEIIFHBIE CYMMBI, HO B3BICKATh MX Yepe3 CyJl OHO He
MMeeT BO3MOXKHOCTH, TaK KaK HET CPEIICTB AJIS YIIIaThl TOCIIONUIHHBL. A 0e3
9TOTO MCKOBOE 3asBJICHHE K PACCMOTPEHHIO HE MPUHUMAETCS, O YeM IPSIMO
ropoputcs B HHCTpYKIMM O TIOpSOKE WCYUCICHHS W B3BICKAHUS
rOCYAapCTBEHHOW MOUUIMHBL, YTBEp)KIEHHOW [JaBHOM rocyaapcTBEHHOM
HayoroBoi mHcneknueit 22 anpens 1993 roma Ne 15, rme ykaszaHo, 4To 1o
JenaM, KOTOpPhIe pPAcCMaTPHUBAIOTCS apOUTPaXKHBIMH CYAaMH, TOCyIap-
CTBEHHAsl MOILUIMHA B3BICKMBAETCs 00 nodayu WCKOBOTO 3asBieHus. BoT u
MOJIy4aeTcs: JeHbI'M €CTh y Mpennpusitusi (y ero JODKHUKOB), HO B3bICKATh
UX OHO HE MOXET, BBHIY OTCYTCTBHS CPEJCTB Ha YIUIATY TOCHOILIMHBL
Bricmuit apouTpaxHbIil cya YKpauHbI IO TaKOW MapagoKCcaIbHON CHTyallnu
CBOETr0 MHEHHSI HE BBICKA3bIBAET.

M3bickuBasi BBIXOJ M3 CO3[ABILEHCS CHUTYallMH, XO3SMCTBEHHBIE Opra-
HHU3aLMU UHOTAA MPHUOEraloT K XUTPOCTH, MPEABSBIISA MPETEH3UI0 HA BCIO
CyMMy CIIOpa, a MCK HAa MHHMMAJIbHYIO W B XOJ€ MpoIecca B CHIIy CT. 22
ApOUTPaKHOTO MPOLIECCYaTBHOTO KOJeKca YKPauHbl YBEIUYMBAIOT €ro
pasmep 10 neiicTBuTenbHON cyMMBbl. Tak, ecim kpeautop o goury Ha 100000
TpH. CHa"aja coOIromaeT 10apOUTpaXXHBIH MMOPSIOK YPEryITHPOBAHUS CIIOPa,
a ToTOM 3asBiisieT uck 1eHoi Ha 100 rpH., mpu 3TOM Ha cyer
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HEOTJIOKHBIX TIOTPEOHOCTEH yIutaunBaeT rocionutay B cymme 1 rpa. (1 % ot
meHsl ucka). [locyme Toro kak geno B cynme OydeT BO30YXKIEHO, HUCTEH 10
TIPUHATHS PEIICHNUS 110 ey B mopsanke 4. 4 ct. 22 AIIK YkpanHbI HanpaBisieT
B azipec apOUTPaKHOTO Cy/a 3asBIeHNE 00 YBEINICHNN HCKOBBIX TpeOOBaHUH
Ha 99999 rpH. ¢ yKazaHWEM HOBOMU IICHBI MCKa, KOTOPAs TEIePh COCTABIACT
100000 rps. (komws 3asBieHHs corsacHo cT. 56 AIIK YkpauHs! HanpaBiseTcs
OTBETYHKY 3aKa3HBIM IIHCHMOM HIIH I10]] PACIHCKY).

CormacHo 4. 2 cr. 46 AIIK VYkpauwHBI B ciy4dae yBEIWYCHHS pa3Mepa
HCKOBBIX TPEOOBAaHWH HEJNOIUIAUYEHHAS CyMMa TOCYAApCTBEHHOH IOILIMHBI
JOIUTAYMBACTCS WIIN 0063bICKUBAEMCsl COTIIACHO HOBOH meHe ncka. W omsts
BO3HHMKAeT BONPOC: KOTAa JOIUIAYMBAETCS TOCIOLNUIMHA — Cpa3y MpH
YBEIMYCHUH UCKA WX TOcie MpUHATHSA pemenns cynom? Ilo atomy Bompocy
Bricmmit apoutpaxxHsrii cyn YKpauHbl B pa3bicHeHnH oT 4 mapta 1998 rona
Ne 02-5/78 "O HEKOTOpPBIX BOMPOCAaX MPAKTHKUA MpUMEHEHHs pasaena VI
ApOuTpaXHOTO MPOLECCYATbHOTO KOeKca YKpauHbl" yKa3all, 9To B CiIydae,
€CII HCTEIl YBEIWYMI pa3Mep HCKOBBIX TPEOOBAaHMH M HE YIUIATHI
TOCYAApCTBEHHYIO IONUINHY C YBEJIMYEHHOH CYMMBI, CY/I OJIXKEH B3BICKATh C
HCTIIAa HEAOIIaYeHHYIO TOCIIONUIMHY B JIOXOJ T'OCYAapCTBEHHOTO OIO/DKETA.
To ecth B 3TOM cityyae apOMTpaXXHBIH CyJ, Kak Obl YUHUTBIBAs 3aTPyIHEHUS
HCTIIa, pacCCMaTPHUBACT MCK B TIOJIHOM 00beMe 0e3 JOTuIaThl TOCIIONUIHHBI 110
YBEIMYEHHOH CyMMe, HO B3BICKHBAET €€ ITPH BHIHECCHUH PELICHUS.

BakXHBIM MOMEHTOM SIBIISIETCS TO, YTO B CIIydae yJOBJIETBOPEHUS HCKA B
BBIIICYIIOMSHYTOM TIpHMepe apOUTPaXHBIA Cy/ TIPH PACTIpeIeICHNH MEXIY
CTOPOHAaMM pAaCXOJIOB IO YIUIaTe TOCHOIUIMHBI BBIHOCHT pELIEHHE CO
CJeYIOIIeH pe30JI0TUBHOMN YacThIO:

1) B3bickaTh ¢ OTBeT4YHKA B 110b3Yy ucTiia 100000 rpH. 33 0/KEHHOCTH U
1000 rpH. rocronuIMHEI;

2) JOB3BICKATh C MCTIIA B J0X0J rocGromkera 999 rpH. rOCHONLIMHEL

To ecTh TOCTIONIIIMHA TIPH JIFOOOM PEIISHUH 110 JIeTTy B3BICKUBAETCS FITH
JIOB3BICKMBAETCSI C MCTIA, & y)KEe [OTOM B CJIydae yJIOBJIETBOPEHHUS €ro Tpe-
O0BaHMI1 BO3BPAIIIAETCS €My OTBETUYMKOM (€/1Ba JIM ATO SBISECTCS MPABIIbHBIM
B T€X CIy4asx, KOT/1a UCK YIOBJIETBOPSETCS).

B aTOli cBs3M X0Tenoch Obl OOpaTUTH BHUMAaHHWE HA PEHICHHE paccMar-
puBaeMbIX BopocoB B Poccuiickoit @enepanun. Ilpexne Bcero, coriacHo CT.
5 3akona P® "O rocymapcTBeHHON monutnHe" apOUTPaKHBIH CyI, HICXOS U3
HMMYIIECTBEHHOTO TIOJIOXKEHHUSI CTOPOH, MOXET Omcpouums  yIuaTy
roCTIONUINHBL. Bricmnii apoutpaxusiii cyn Poccuiickont deneparun (na-
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nee — BAC P®) B muceme ot 19 derpans 1993 roma Ne c-13/0M1-58 ykaszan,
YTO OTCYTCTBHE Yy HCTIA JEHEXKHBIX CPEICTB AJSI YIUIaThl TOCYAApPCTBEHHON
MOUIIMHBl HE JOJDKHO IIPEISITCTBOBAThH OCYLIECTBICHWIO MM MpaBa Ha
NPEABSBICHAE MCKa B IEJISAX 3aLIUTHl CBOMX UMYILECTBEHHBIX HHTEPECOB. A
noctanoBjieHueM ot 20 mapta 1997 roga Ne 6 BAC P® 00s13a UCTIIOB B 3TOM
cllyyae NpeACTaBISITh CyAy CHpaBKy OaHka 00 OTCYTCTBUHM Y HUX B MOMEHT
NIPEABSBICHNUST MCKA JICHE)KHBIX CPEACTB Ha pacyeTHOM cyeTe. B ToMm ke
MIOCTAHOBJIGHUHM YKa3aHO, YTO IpPH YJOBJIETBOPEHHHM HCKa IO Jeny, IO
KOTOpOMYy OblIa MpelocTaBieHa OTCPOYKa II0 YIUIaTeé TOCHOIIIMHBI,
MOCIICTHSS TOJDKHA B3BICKMBATHCS HE C UCTIIA, a C OTBETYHKA [6].

Takum 00pa3oM, COTIACHO 3aKOHOJATEIbCTBY M MpakTHKe Poccuiickoit
denepauyu OTCYTCTBHE CPEICTB y HWCTLA AJS YIUIAThl T'OCIIOLUIMHBI HE
SIBJISIETCS TIPEMSATCTBUEM Ul OOpalleHHs B CyA M €My He3adeM XHTPHUTb,
MIPEABSBIISS UCK IEPBOHAYATIBEHO B 3aHMKEHHOM pa3Mepe, a 3aTeM YBEIHYUBast
€ro B X0/ PACCMOTPEHUS Jea.

OueBngHO, 4TO OOJIEE JOTMYHBIM M NMPAKTUYECKH yJOOHBIM SIBISIETCS U
B3bICKAaHHE HEYTIAYCHHOHN NI HEAOTIIAYCHHON CyMMBI IIPH YAOBJICTBOPEHUH
HCKa HETIOCPECTBEHHO C OTBETYHKA, & HE C UCTIA, KaK 3TO JIeJlaeTcs y Hac.

Hymaercs, uro neiictByromuil nopsinok B Poccuiickoit denepanuu no
paccmarpuBaeMbIM TIpoOiieMaM ynauHee, 4yeM B YKkpaumHe. Bor mouemy,
MIPEACTABISIETCS], CIEJOBAIO Obl BHECTH HEOOXOJIMMBIEC JOTOJHEHHS W H3-
MeHernss B AIIK VYkpawnbr B pasmen IV 00 apOuTpakHBIX pacxonax, B
Wuctpykumio ['maBHOW TOCYOapCTBEHHOW HAJOTOBOW WHCIEKIHUU OT 22
anpenss 1993 roma Ne 15 "O mopsake WCYHCICHUS W B3BICKAHUS TOCY-
JApCTBEHHON TONUINHBI" ¥ CKOPPEKTHPOBATh apOUTPaXKHYIO MTPAKTHUKY.

VYoke cerofHs Ui pEelIeHHs 3TOro BOINPOCAa IPUHSITO ITOCTAHOBIICHHE
BepxoBnoit Paner Ykpauner ot 15 wmroms 1999 roga Ne 976-XIV o Tocy-
JApCTBCHHOW MpOrpaMMe pPa3BUTHS 3aKOHOAaTebcTBa YKpawubl mo 2002
roga, B koropoil Ha Komurer mo Bompocam (UHAHCOB M OaHKOBCKOM
JICSATEIbHOCTH BO3JIOXKEHA OTBETCTBEHHOCTh OTHOCHTENILHO MPEJI0CTABICHHS
npoekra 3akoHa "O rocyaapcrBenHod nounuimHe" emie B 1999 ronmy. Bo
HCIIOJTHEHUE BBIIIEYNOMSHYTOro nocraHosieHus 9 uronst 1999 ropa Obuio
NPUHATO MOcTaHOBJeHHe BepxoBHoit Pamel Ykpamusr Ne 905-XIV "O
NPUHSITHH 32 OCHOBY NPOEKTa 3aKOoHa YKpauHbl O BHECEHHH JIOTIOJHEHHH B
HEKOTOPbIe 3aKOHOJATEJbHbIE aKThl YKPAaWHbl OTHOCHTENILHO B3bICKAHHS
rocyJapCTBEeHHON mommuHbl'. TakuM 00pa3oM, rocyaapCTBO YK€ CETrOaHS
NPEANPUHIMACT pEalbHbIE INarn Uil MO3UTHBHOTO PELICHHUsS IaHHOTO
BOIIpOCA.
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B cBs3u ¢ 3THM, Oymaercs, HCKIIOYHTENHHO BAKHBIM MPH PEHICHHH
mpoOJIeMbl 3aKOHOJATENFHOTO YPErYIUPOBAHUS YIUIATBHI TOCYAapCTBEHHON
MIONIUTHHEI B apOUTpaXHOM Tporiecce sBisiercs 3akperieHne B AITK YikpauHst:

1) MHCTHTYTOB PacCpPOYKH M OTCPOYKH YIUIATHI TOCIOULIHHBL;

2) HOJOXKCHHS O TOM, YTO OTCYTCTBHE y HCTI[@ HA MOMEHT MPEIbIBICHHS
WCKa JEHEXHBIX CPEACTB JUIA YIUIAThl TOCHONIIMHBI HE JOJDKHO TIIpe-
ISITCTBOBATh OCYIIECTBICHUIO NPaBa MCTHA HA IPEABSABICHHE HCKAa OTHO-
CHUTEJIbHO 3al[UThl CBOMX UMYIIIECTBEHHBIX TIPAaB;

3) 00s3aHHOCTH WCTLOB INpPU HANpaBICHHU HCKA C XOJATalCTBOM 00
OTCPOYKE YIUIATHI TOCTIONUTHHBI IPEJICTABIATh apOUTPAKHOMY Cy[y CIIPaBKY
0aHKa, KOTOpBIH OOCITYKMBAaeT HCTHA, 00 OTCYTCTBMM Ha PAacuyeTHOM CUETe
UCTI[A JACHEKHBIX CPEICTB, a TaKKe CIIPaBKy HAJOrOBOIO OpraHa co
CBEIICHUSAMH O OAHKOBCKHX CUETaX, KOTOPbIE UIMEET HCTeLl;

4) TOJIOXKEHHS O TOM, YTO IPH YIOOBJICTBOPEHHH HCKa (IPH Mpenoc-
TaBJICHUN OTCPOYKH YIIIATHI TOCHOIIINHBI) apOUTPaKHOMY CyLy HEOOXOANMO
B3BICKHBATh TOCIIOLUINHY B 10X0/] OI0/KE€Ta HETIOCPEICTBEHHO C OTBETYHKA.

JlanHble monoxeHus: obecneyar Ooiee HaJISKHYIO 3aIlUTy HapyIICHHBIX
IpaB U MHTEPECOB XO3SAHCTBYIOMINX CYOBEKTOB, YCTPAaHHB HCKYCCTBEHHBIE
MIPaBOBBIE TIPETPa/IbI AJIst 00paIieHus B apOUTPaXKHBIH CYI.

B 3aBepmieHne HEoOXOIMMO MOAYEPKHYTh Ba)KHOCTH YPETyJIHPOBAHMS
3TOH MpoOIEeMbl Ha 3aKOHOAATEILHOM ypoBHE. BMecTe ¢ TeM 3akperuieHue B
HOBOM 3aKOHE BBINICYMOMSIHYTBIX MOJOXEHUH Oyner comeicTBOBaTh
YKPEIUICHUIO TIPaBOTIOPSAKA, M TOITOMY OH IIOMOJKET PACIIUPHUTH OOpalieHne
CyOBEKTOB NpPENIPHHUMATEILCKON JIESTENEHOCTH B apOUTpPaKHBIE CYyJBI 32
3aIIUTO} CBOMX HAPYIICHHBIX IIPAaB U HHTEPECOB.
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