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J10 IIUTAHHA ITIPO “YMUCEN” IOPUIUYHOI OCOBH

ITpoaHanizoBaHO YMHHE 3aKOHOJABCTBO IPO BU3HAHHS HEAiMCHUMU
yroj cy0’€KTiB rOCIOAAPChKOI DisSIJIBHOCTI, YKIIAAEHUX 3 METOIO, 3aBIIOMO
HECYMBICHOIO 3 iHTepecaMU Jep>KaBy Ta CYCITiJIbCTBA, a caMe 3a iX CIIPSIMO-
BAHHICTIO Ha YXUJIEHHS BiJl CIIaTW MOJATKiB.

KirwouoBsi ciaoBa: “@ikTUBHI MiAOprUeEMCTBA”, OpraHu Jep>KaBHOI I10-
JAaTKOBOI CJIY>XOHU, YXWUJIEHHS BiJ CILUIaTW IOJATKiB, BU3HAHHS yIrOJ HeE-
JIMCHUMU, “yMUCET” IOPUIUIHOI OCOOU.

['01T0BHMM YMHHUMKOM PO3BUTKY €KOHOMIKHM HAIIOl JAEpXXaBU Ha JAaHOMY €Tarli €
30UIbILIEHHS pO3Mipy HoximHoi yacTuHu JepxxaBHoro Oromxety Ykpainu. IIpoBigHy
poJib y 3a0e3nedyeHHiI HAallOBHEHHs OIOMXETiB yCiX piBHIB BiJirpaloTh OpraHu
Jlep>KaBHOI IMMOAATKOBOI CJIY>KOU.

CamMe 3ycuIsIMU MTOJaTKOBUX OpTaHiB 3a1o0iraeTbcs 0e3MmigcTaBHe BilIIKOAyBaHHS
3 gepxaBHoro oromaxery I1/IB HecymaiHHMM MIaTHUKAM MOJATKIB Ta LIKOJA Y BUIJISII
HEHAJIXOJXKEHHS MOJaTKiB, 300piB Ta iHIIMX MJATEXiB, SIKa HAHOCUTHCS AepKaBi
OKpEeMMMH MJATHUKAMMU MOAATKIB y pe3yJbTaTi YXUJICHHS HUMU BiJl CILIaTU TaKUX
MOJATKiB.

Y curyauii, Koau TpaauliiiHi JXKepesia CIIaTh NOJaTKIB He JO3BOJISIIOTh OTPUMYBATHU
HEeOoOXiIHi JepxKaBi KOLITH, IEpe]] OpraHaMu JIep>KaBHOI MOJATKOBOI CIYy>XXKOU MOCTaIOTh
3aBJaHHS TMOIIYKY JOJAaTKOBUX 3aCO0iB MOMOBHEHHS JOXiAHOI YACTUHU OKOJIXETY,
SIKMMU Ha ChOTOJHi OOTpYHTOBAHO MOXHa Ha3BaTU TaKWii HampsiM poOOTU TTOTATKOBHUX
OpraHiB K I0O30BHAa po0oTa 3 MUMTaHb BU3HAHHS HEIiIMCHUMU yroj, YKJIadeHUX
cy0’eKTaMM MiANPUEMHUIBKOIL JiSJIBHOCTI i3 TaK 3BaHUMHU “(DIKTUBHUMU pipMaMu”,
OCKIJIBKM BOHA CIIPUSIE TIPOTHU/Iil 3JIOUMHHUM HaMipaM YXWJICHHS BiJ CIUIaTH IMOAATKIiB,
BiJIIKOAYBaHHIO 30UTKIB, 3aMOMiSIHMX Jep>KaBi BHACTiIAOK AisSIIBHOCTI TaKuX (pipM,
3armo0iraHHIO BTpaTaM OIOAKETy B MallOyTHbOMY Ta OOYMOBJIIOE 3pOCTaHHS (DaKTiB
MOpYyLIeHHSI KpuMiHaJIbHUX crpaB 3a cT. 212 KK Ykpainu.

B ocTaHHil yac HalOIbII PO3MNOBCIOIXEHNUM 3aCO00M yXWUJIEHHS BiJ CILIaTH
MoJaTKiB, 300piB Ta iHIIMX MJIaTEXiB 10 OI0MXKeTy OKpeMMMM IJIaTHUKAMU MOJATKIB €
3aCTOCYBaHHSI HUMM CXe€M 3 IHIIMMM TVIaTHUKAMU, SIKi TTIOAATKiB HE TiIJIbKM HIKOJIMU HE
CIIAUYIOTh ajie ¥, HaBIIaKu, CTBOPEHI i TOro, 1mod AaTh 3MOTY iX KOHTpareHTam
YXUJUTUCH BiJ omojaaTKyBaHHs (majai “@ikTUBHI mianpuemctBa”). MexaHi3M
OMOJATKyBaHHS IJIATHUKIB IMOAATKIB MOJAaTKOM Ha MpuOyTOK mianpueMcTtB Ta I1J1B,
BCTAaHOBJICHUM Mil0OYMM ITOJATKOBUM 3aKOHOJABCTBOM JI03BOJISIE TNIATHUKAM TOOATKY
Ha npudyTtok Ta I1/IB 3MeHIINUTH 00’€KT OMOJaTKyBaHHS MOJATKOM Ha MpUOYTOK Ta
ITJIB, nHanexHuit 1o cruiatu y 0roaket (30iabimuTu [T B, HanexXHui 10 BiallKoayBaHHS
HUM 3 JepXaBHOIrO OMOIXETYy), Ha CyMy BUTpaT, NOB’SI3aHUX 3 TOCHOAAPCHKOIO
JisSIIBHICTIO TaKMX MJIaTHUKIB Ta cymy I1/IB (momaTkoBoro KpeauTty), cIiaueHOro/
HapaxoBaHOTO TaKMMU IIJJaTHUKAMM Yy CKJIaAi CyM, 3a3Ha4yeHUM BUILE BUTpaT.
I'ocmomapchbka AiSJIBHICTD MJIATHUKIB MOJATKIB ONOCEPENKOBAaHA YKIaJaHHIM HUMMU
yroj 3 MocTadyaJlbHUKaMM Ta NoKynusaMu. OTXe, opuandHa MpUpoaa BaJOBUX BUTPAT
MMOCTAa€ Y TOMY, 1110 BOHU BUHUKAIOTH JIMIIIE TIPU HASIBHOCTI MEBHUX TOCIOIAPChKUX
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MPaBOBIAHOCUH MiX MOKYIILEM Ta NPOAaBLEM, SIKIi BAHMKAIOTh Mi>K HUMMU JIMIIE Ha
MiJcTaBi YKIaaeHO1 HUMU YTOJIU.

A BUHUKHEHHS y ITUIaATHUKA MOJATKiB BaJOBMX BUTpAT Ta IpaBa Ha MOJATKOBUM
KpPEIUT MOJAaTKOBE 3aKOHOJABCTBO NPSIMO MOB’SI3y€ 3 BUHUKHEHHSM Yy MOTO
KOHTpareHTa BaJIOBUX JOXO/iB Ta MOoJaTKOBUX 3000B’g3aHb 3 I1JIB. 3Bincu, 3 MeTo10
YXMJICHHS BiJ CIIJTIAaTM MOAATKiB, 300piB Ta IHIIMX IJIATEXIiB A0 OIOIXETY OKpeMi
MJIATHUKKW MOJATKiB YKJadalTh yroad 3 “@IKTUBHUMU HiANPUEMCTBAMU , 3a
JOTIOMOTOIO YOT0 BOHM, 3MEHIIYIOUN 00’ €KT OMOAATKYBAaHHS IMTOAATKOM Ha MPUOYTOK Ta
I1B, HanexXHU 00 crjlaTh y OIOMXKET; iHaKIle, y TaKU crnocid BOHU paKTUUHO
nepeaarwTh CBOI mogaTKoBi 3000B’s13aHHA 3 I[I/JIB Ta 3 momaTky Ha mpuOyTOK
“(piKTUBHUM MIAIIPUEMCTBAM”’, 110 NPU3BOJAUTH OO HEHAIXOMXKEHHS y JepKaBHUI
OIOIKET 3HAYHMUX CYM IMOJATKiB, 300piB Ta IHIIMX IJIATEXIB.

CphoroaHi HayoOiabl €PEKTUBHUM 3aCO0O0M IPOTHUAIlI 3a3HAYEHOMY BUIY
YXWUJEHHS TJIaTHUKIB MOJATKIB BiJ CIIaTH MOAATKiB, 300piB Ta IHIIMUX IJIATEXIB 10
OI0IXETy € KOMIIJIeKC Jiii MOoAaTKOBUX OpPraHiB 3 BU3HAHHSIM TaKUX YIoOJ
HEIICHUMU Yy BCTAHOBJEHOMY 3aKOHOM MOpsAAKYy K 3a cT. 48 LHK Ykpainwm 3a
MoJaHHSIMU MpoKypaTypu Tak i 3a cT. 49 IIK YkpaiHu 3a mo3oBaMu MoJaTKOBUX
OpraHis.

PesynbraTaMu mo30BHOI poOOTH MOAATKOBUX OPTraHiB B LIbOMY HAIIPSIMKY €
BHU3HAHHS TOCIIOAAPChKMM CyldaMM TaKWX yroJ HeAIMCHUMMH, IO € MiJcTaBaMU He
TiIBKM JJISI MOJAJbIIOT0 JOHapaXyBaHHS MOJAaTKOBUMMU OpraHaAaMU OKpPEeMUM
MJaTHUKaM IMOJATKiB IMOAAaTKOBUX 3000B’sI3aHb, BiJ CILUIAaTU SIKUX BOHU YXUJIUJIUCh
LIJISIXOM YKJIaJaHHS yroj 3 “@iKTUBHUMHU ipMaMMU” 3 3aCTOCYBAaHHSM IITpadpHUX
CaHKIIii, aje ¥ AJIs1 CTATHEHHS Y AOXiA Aep>KaBU BCbOTO OTPUMMAHOTO CTOPOHAMU 3a
LI€I0 yroaow abo Moro BapTOCTI, IO € aJbTe€PHATUBHUM IXEPEJIOM MOIIOBHEHHS
JOXOJHO1 YaCTUHU AepxkaBHoro OwaxeTy. [dilficCHO, CbOTOJHI HEMOXKJIMBO HaBiTh
NpUOJIM3HO CIPOTHO3YBAaTU PO3Mip TaKMX HAAXOJXEHb A0 JOXOJAHOI YaCTUHU
OroaxeTy, abo y pasi Moro miaHyBaHHS y CKJIaAi JOXOJdiB 3BEIEHOro OIOIXETY
YxpaiHnu BUKOHATU. AJie 3K y CUTYyallil, KOJM TpaauLiiHi IXXepesa CIjlaTy IMoJaTKiB He
JO3BOJISIOTh OTPUMYBATU HeOOXigHi Aep:kKaBi KowTu W nepen opraHnamu JdITC
MOCTalOTh 3aBAaHHS MOILIYKY A0JAaTKOBUX 3aCO0iB IMMOMNOBHEHHS JOXIJHOI YaCTUHU
OIOIXETY, Lell HalpsIMOK poOOTH MOXXHA OOTPYHTOBAHO HA3BAaTH AYXKE BaXKJIMBUM Ta
BiAMOBiAaJbHUM, ¥ BiH TiJIbKM HAOMPA€E aKTyaJIbHOCTI.

Ax Bigomo, LluBinbHUI KOOEKC YKpaiHM MICTUTh PsIA CTaTeil, sKi rnmepeadadyaroTb
MOXJIMBICTb Ta MiJCTaBM BU3HAHHY yroa HeaiicHuMu. OnHak 3akoHoM YKpaiHu “IlIpo
JepXaBHY MNOJAaTKOBY CJyXO0y B YkKpaiHi” Bigm 24. 12. 93p. (i3 3MiHamMu Ta
JOTIOBHEHHSIMM ), BcTaHOBJIeHO (cTarTero 10 myHkTom 11) mpaBo opraHiB aepkKaBHOI
MOJAaTKOBO1 CIYyXXOU 3BEepTATUCS A0 CYAIB 3 MMO30BAMM N0 MIAMNPUEMCTB, YCTAHOB,
opraHizaliii mpo BU3HAHHS YroJ HEIiiICHUMU 1 CTITHEHHSI B JOXOJ JIE€P>KaBU KOIITIB,
oJep>XKaHUX HUMM 3a TakKuMu yrogamu [1]. A ue, niepiu 3a Bce, crattd 49 LIK Ykpainu,
3TiAHO 3 IKOIO HEIiIICHOI BU3HAETHCS Yro/a, YKIaaeHa 3 METOI0, 3aBIIOMO CYIIEPEYHOIO
iHTepecaM JIepKaBU 1 CYCIIiJIbCTBA, OCKIJIbKM HacCJigKaMW BU3HAHHS TaKoi yroau
HEJIICHOIO € CTSTHEHHS B JOXOJ J€pP>KaBU OAEPKAaHOrO CTOPOHAMM 3a YroAolo: IpHU
HasIBHOCTI YMHUCJY Y 000X CTOpPiH, B pa3i BAKOHAHHS yrogy odoMa CTOpOHaMM, B JOXi[
JIep>KaBU CTITYETHCS BCE OJepKaHe HUMU 3a YTOJI0l0, a B pa3i BUKOHAHHS yroau OJHIE0
CTOPOHOIO — 3 JIPYIOi CTOPOHU CTITYETHCI B JOXOJ JEPXKaBU BCE OJIEpXKAHE HEIO i
HajIeXXHe 3 Hel Meplliii CTOpoHI Ha BIAIIKOAYBaHHS ojepxKaHoro. IIpu HasiBHOCTI K
YMUCJY JIMIIe Yy OQHI€EI 3 CTOPiH BCE OAEprKaHe HEI 3a yrogol IMOBUHHO OyTHU
MOBEPHYTO JIPYTiii CTOPOHI, a OAep>KaHE OCTAHHBOIO a00 HAJIEXKHE 11 Ha BiIIIKOTyBaHHS
BUKOHAHOTO CTSITYEThCS B JOXOJ AepxkaBu [2].

[IpoTsiroM ocTaHHIX poOKiB pobOTa B LIbOMY HAMNpPSIMKY MOJATKOBUMU OpraHaMU,
30kpeMa B OnechbKili 00J1acTi MpoBOAMIACH HE JOCUTh aKTUBHO Ta PE3yJIbTaTUBHO, 1110
OyJ10 OOYMOBJIEHO BIiJCYTHICTIO Yy3arajJbHE€HOI CyJ0BOI IpaKTUKH, Pi3HUM



Ao numaHHS npo “ymucen” opuguyHoi ocobu EEEEFEFREEEFEEEEEEEEEEERE 85

3aCTOCYBAaHHSM CYAISIMM HOPM YMHHOTO 3aKOHOJABCTBA Ta HEOJHO3HAYHUM IX
TJYMAUYEHHSIM ITOJATKOBMMHU OPTaHaMM i TOCITOAAPChKUMU CyTaMH.

Ha xxaib, HopMu paBOBOTIO MEPLIOAXepea, IKe peTyII0€ MATaHHS 3 BUBHAHHS YIOJl
HeniicHuMu — LK Ykpainu, MicTSATh JiMie 3arajbHi NOJOXEHHS MpPO TakKi yroau, ix
YKJIaJaHHs, BUKOHAHHS CTOPOHAMU, MIACTaBU JIJIs1 BAZHAHHS 1X CYJIOM HEIIICHUMMU Ta
3aCTOCYBAaHHS CyJOM BiAMOBIAHMX HACJIAKIB IiJl YaCc 3a3HAYCHMX [Iili, a HA MPaAKTUIII
Tepe CyaaMu MOCTAa€e 3HaYHa KUTbKICTb MPOOJEMHUX MUTAHb, OB’ SI3aHUX 3 BUSHAHHSM
OKpeMUX Yroj HeJiiCHMMM. bijblll geTajibHO 3a3HA4YeHi NUTAHHS OyJIU PO3IJISIHYTI Y
nocraHoBi ITneHymy BepxoBHoro cyay Ykpainu Big 28 kBiTHSI 1978 poky Ne3 “IIpo
CYJIOBY MPAKTUKy B CIIpaBax MNpPO BM3HAHHS yroj HediicHUMM “(i3 3MiHAMHU i
JIOMMOBHEHHSIMU, BHECEHUMU noctaHoBamu IlneHymy BepxoBHoro cymy YkpaiHu Bijg
25.12.92p. Nel13, Big 25. 05. 98p. Nel15), saka, 6e3nepeyHo, € OOTPYHTOBAaHUM
y3araJJbHEeHHSIM CyJO0BOI IPaKTUKU B CIIpaBax MpoO BU3HAHHS yrola HemiicHumu [3]. Y
BKa3aHiil moctaHoBi BepxoBHuii cyn migkpeciaun, mo Aig crarti 49 HK Ykpainu
MOILIMPIOETHCS HA YrOAu, SIKi YKJIaJeHi 3 METOI0, 3aBiIOMO CyNepeyHOolO iHTepecaM
JIep>KaBH 1 CYCITiIbCTBA, TOOTO MOPYIIYIOTh OCHOBHI NPUHLIMIIM iCHYIOUOT0O CyCHIJIbHOTO
nany. Jlo Takux yrog BepxoBHMI cyad BigHIC Yyroau, COpsIMOBaHI Ha MPUXOBYBAHHA
¢isyyHnMH Ta WPUIAMYHUMH O0CO0aMM BiI ONMOAATKYBAHHA (ITiZKpECIEHO
Hamu — JI. 3.), Ha BUKOpUCTaHHS MaliHa BCyIiepey 3aKOHY KOJIEKTUBHOI, IEp>KaBHO1 a00
YMEICh IPUBATHOI BJIACHOCTI 3 KOPUCIMBOIO METOI0,) 10 3HAXOAUTHCS Y 1X BIACHOCTI
ab0 KOpHUCTYBaHHI, Ha LIKOAY IpaBaM, cBOOOZAM 1 TiTHOCTI I'pOMaAsH, iHTEpecam
CyCHuJIbCTBA Ta iH1II (B po3’sicHeHHsX Buioro apoiTpaxHoro cyny Ykpainu Big 12. 03.
99p. Ne02-5/111 “ITpo nmesiki MUMTaHHS MPAKTUKU BUPILLIEHHS CIIOPiB, MOB’SI3aHUX 3
BU3HAHHS yroja HeaiicHumu”, ne Buimuii apOiTpaxkHuii cya YKpaiHU JOMOBHUB
Cy0’eKTHUI CKJajd BUILEBKAa3aHMX yrod rpoMajsiHaMM, sIKi HaOyJiM cTaTtyc cyd’eKTa
MiAITPUEMHMIIBKOI DisUTbHOCTI) [4].

BuieBukianeHi moJioXKeHHS AJO3BOJUIM AiMTM BUCHOBKY MpO Te, 10 yroja,
CHpsIMOBaHA Ha YXWJIEHHS BiJl CIUIaTU MOJATKiB, CyIIEpEeUYUTh iHTEpecaM Aep>KaBU Ta
cycIijibcTBa 1 Moxe kBadidikyBaTtucs 3a crarrero 49 LIK Ykpainu; ane X ngaHka
npoOJeMHUX MUTAaHb 3aJIMIIMIACH, 1 HAa MNPaKTHUIl 3aCTOCYBaHHS MOJOXEHb
BUIIIE3a3HAYEHUX HOPMATUBHUX aKTiB CylaMU 3JIMILIJIOCH Pi3HE.

Haii6inpm npo6ieMHUM nuTaHHSAM 00 KBiTHS 2002 poky OyJia BiICYTHICTbH B
HOPMAaTHUBHO-TIPABOBUX aKTaX, BU3HAYEHHS yMuUCAY IOPUAMYHOI OCOOU Ta KPUTEPIiB
Oro T0Ka30BOCTi.

Tak, y xoai cygoBuX 3aciiaHpb y cpaBax 3a MO30BaMU IMOJATKOBUX OPTaHiB 10
Ccy0’€eKTiB rocnogaploBaHHS PO BU3HAHHS Yroj HEAiCHUMM, Ha TTO3MBayviB (IIOJATKOBI
OpraHu) JIir Tarap AOBEACHHS yMucay BiIMOBigayiB HA JOCSATHEHHSI HUMU YKJIQACHHSIM
OCITOPIOBAaHUX YIoJ METH, 3aBiJOMO CylepeyHol iHTepecaM JIepxKaBu Ta CyCIIiibcTBa. B
SIKOCTI JJOKa3y HassBHOCTI TaKOTO ymMucay Cyali BUMaraju OOBMHYBaJIbHI BUPOKM CYIiB
3arajbHOI IOPUCAMKIIIT Y cIIpaBax, MOPYLUIEHUX 3a YXWJIEHHS BiJ CIJIaTH MOJATKiB
BiZHOCHO MocagoBUX 0ci0 BiamnosigaydiB. [1Tpy bOMy MO3M1Lis Cyy TPYHTYBaJIacsl Ha TOMY,
1110, JOCJIJIXKYIOUM HAsIBHICTh yMucay Ta METU B AiSIX IOPUAUYHUX OCil0, Cyd MOBUHEH
JOCJIIUTA HAsIBHICTb METU Ta ymucay B NisIX KOHKPEeTHUX (Pi3MUHUX OCiO (OaHi€El yMn
JIEKIIbKOX), SIKi BUCTYIAJM Bid iMEHI IOpUAMYHOI ocoOu. TBepakKeHHS MOAaTKOBUX
OpTraHiB PO yMucen BiANMOBigadiB YXWIUTUCS Bijd CILUIaTU MOJATKIB JAlOTh IiACTaBU
BBaxkatu, 1o JII1I BBaxkaroTh aii mocagoBuX OcCiO BiAMOBigayiB MpaBONOPYIIEHHSIMU. 3a
CBOIMM O3HaKaMM TaKi MpaBOIOPYIIEHHS, Ha iCHYBaHHI sikux, HamoJisirae I1I, maroth
O3HaKM 3JIOUMHIB, 30KpeMa, MigpodKa TOKYMEHTIB, YXWJIEHHS BiJ cIjlaTi nogatkis. Taki
3JIOUMHM TiepeadavaloTh HasIBHICTD Y IisIX BUHHUX OCi0O ymucay. BimmoBimHo 1o cT. 62
KoHnctutywii YkpaiHu ocoda BBaxKa€eTbCsl HEBUHYBATOI Y BUMHEHHI 3JI0YMHY 1 HE MOXe
OyTM miggaHa KpuMiHaJbHOMY MOKApaHHIO, IOKM ii BUHY He Oy/ie JOBEJEeHO B 3aKOHHOMY
MOPSIIKY 1 BCTAHOBJIEHO OOBUHYBAJIbHUM BUPOKOM CYIy.

OpHak 3 kBiTHS 2002 poKy IO3HUIlis OpraHiB Cyg0BOl BJaJy 3 LIbOTO IMMUTAHHS
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KapJuWHaJIbHO 3MiHMWJAcs, 10 3HalI0 BimoopaxeHHs y Po3’sicHeHHsSXx Buimoro
rocnogapcbkoro cyay Ykpainu “IIpo BHeceHHS 3MiH i1 JOIIOBHEHb 1O pO3’SICHEHHS
npe3uaii Buioro apoitpaxknHoro cyny Ykpainu Big 12. 03. 99 N 02-5/111 “IIpo geski
MUTAHHS IPaKTUKW BUPILLIEHHS CIIOPiB, OB’ SI3aHUX 3 BUBHAHHSIM YIOJ HEIICHUMM~ Bif
26. 04. 2002 p. N 04-5/491]5].

HasBHicTb ymucay y cTopiH (CTOpOHM) YTOAM O3HAYAE, 1110 BOHU (BOHA), BUXOSIUM 3
00CTaBMH CIIpaBM, YCBiZOMJIIOBaJIM a00 MOBUHHI OYyJIM YCBiZOMJIIOBATU ITPOTUIIPABHICTh
YKJIaOEeHO1 YyIrOau i cynepeuHicme i1 METU iHTepecaM AepXKaBU Ta CYCHIJIbCTBA Ta
nparHyjiu ado CBIiIOMO AOIYyCKaJW HAaCTaHHS MPOTUNPABHUX HACIIIKIB. Ymucen
IOPUANYHOI OCOOM BU3HAYAETHCH SIK yMuUcea Ti€l TocaaoBoi abo iHIIo1 Pi3UIHOI 0co0H,
IO Mmiamucaljia OJOroBip BiJ iMeHiI IOPUIAMYHOI OCOOM, MAalw4M Ha lie HaJeXHI
MOBHOBaXXEHHSI. 3a BiJICYTHOCTI TaKMX IMOBHOBAXXeHb HASIBHICTh yMucay y I0OPUANYHOL
0co0M HE MOKE BBaXXaTUCS BCTAHOBJIEHOIO.

OTxe, caMe JuIlle BU3HAHHS TOCIIOJAPCHKUM CYIOM HENIMCHUMM YCTAaHOBUUX
JTOKYMEHTIB MiINPUEMCTBA Ta/a00 pillleHHSI PO CTBOPEHHS IiANPUEMCTBA, a TAKOX
MNPUUHSTTS TOCIIOAAPCHKUM CYIOM PILlIEHHS PO CKAaCyBaHHS JEpxKaBHOI peecTpallil
cy0’eKTa MigIIPpUEMHUILIBLKOI AiSIIBHOCTI HE € MigcTaBOO AJII TOro, o0 BBaxKaTH
HEIIMCHMMM Yroau, yKJIaaeHi TaKMM ITIAIPUEMCTBOM 3 iHIIMMMU ITIATPUEMCTBAMU UM
opratizalisiMM 10 MOMEHTY BUKJIIOYEHHS MOTro 3 JepxaBHoro peectpy. IIpore y pasi
BU3HAHHS Y BCTAHOBJIICHOMY TOPSIAKY HEOICHUMM YCTAHOBUMX JOKYMEHTIB Cy0’€KTa
MiAMTPUEMHUIIBKOI TisSIbHOCTI a00 cKacyBaHHS MOro Aep>KaBHOI peecTpallii y 3B 3Ky i3
3MiACHEHHSM BIAMOBIAHOI peecTpalil Ha MiacTaBi 3ary0bjJeHOro JOKYMEHTa, 110
MoCBigUy€e oco0y, a00 Ha IiACTaBHY 0CO0y — 3aCHOBHMKA CY0’€KTa IiAIIPUEMHULIBKOL
JiSUIBHOCTI, YKJaJeHi TaKUM Cy0’€KTOM MiAMPUEMHUIBKOIL IisSIbBHOCTI YTOAU MaloTh
BU3HABATUCS HEMIMCHUMM 3TimHO i3 cTtarTero 49 LIMBIIBHOTO KONEKCY HE3AJIEXKHO Bill
qyacy 1X YKJIQAEHHS.

SIK1110 y BCTAaHOBJIEHOMY TTOPSIAKY Oyze 3’siCOBaHO, 1110 3MiHYy HOCIiB KOpHOpaTUBHUX
npaB abo Mmpojaxy TakKux IpaB 3AIACHEHO IS YKJIaJaHHS BiANOBIAHUM Cy0’€KTOM
HiAIPUEMHULIBKOI AISJIBHOCTI YIofd 3 METOI0 YXMJIEHHS Bil CIJIaTU MOAATKIB Ta IHIIMX
000B’SI3KOBHUX IIAaTEXiB a00 Jieraji3alil KOILITiB, HA0YTUX 3JI0YMHHUM LIUISIXOM, CYI Ma€
BM3HABATH TaKl yroJIu HeiiCHMMU 3a o3HaKaMu cTartTi 49 LluBiibHOTrO KOAEKCY YKpaiHu.

Ha namy aymKy, 3mMiHa no3uuii Buinoro rocrogapchbkoro cyay YKpaiHU 3 LIOTO
MNUTaHHS 6araTto B YoMy Oyja oOyMoBieHa TuM, 1o BepxoBHuMm Cynom YKpaiHM Ha
MOYaTKy KBITHS BIAMOBIAHO 10 MojoxeHb cT. 111 — 18 I'TIK Ykpainu 3a okpemumu
crpaBaMM 1ii€l KaTeropii 0yiao BuHeceHo IloctaHOBM Ha KOpUCTh IMTOAATKOBUX OPraHiB,
SIKMUMM MMO30BU ITOJJATKOBUX OPraHiB OyJIM 3aJ0BOJIEHI IOBHICTIO, a MOMNEpPeaHi PillIeHHS
HUXXYECTOSIIIMX CYAiB CKAaCOBaHi.

I Bce xx Taky mMo3uTHBHI 3MiHU BHeceHi B Po3’sicHeHHsT Buliiioro ap6iTpakHoro cyay
VYkpainu Big 12. 03. 99 N 02-5/111 “IIpo nesiki nuTaHHS MPaKTUKU BUPILLIEHHS CITOPiB,
MOB’SI3aHUX 3 BU3HAHHSIM yrod HEAIMCHUMU 1IOAO yMucay OPUAUYHOI 0COOU, HA
npakTrli GakKTUYHO 3aCTOCYBAaTHM HEMOXJIMBO, 00 BIAIOBIAHO A0 LMX 3MiH “YMmucen
IOPUAUYHOI 0COOM BU3HAYAETHCS SIK yMuUcea Ti€l TocaaoBoi abo iHII01 Pi3UYHOI 0coou,
IO Migmucaga OOTOBIp Big iMEHI IOpUAMYHOI OCOOM, MalOUM Ha 1€ HaJIeXHi
MOBHOBaXXEHHS. 3a BIACYTHOCTI TaKMX MOBHOBAXEHb HASIBHICTb yMucay y 1OPUINIHOL
0COOM He MOXEe BBaXaTUCS BCTaHOBJIEHOW” [4], yroau Big iMeHi “@iKTUBHUX
MiAIPUEMCTB” MiAMMCYBAJIUCh HEBIZOMUMHU O0COOAMM, 110 YCKJIAJIHIOBAJIO JOKA30BiCTh
HasIBHOCTI ymucay y BKa3aHMX OCiO.

OpHak 3HOB-TakM, 3a3HayeHe nMUuTaHH BupimuB BepxoBuuit Cya YkpaiHu B
OKPEMMX MOCTAaHOBAX (BMHECEHUX HAa KOPUCTh MOJATKOBUX OPraHiB, SKMMU MO30BU
MOJAaTKOBMX OpraHiB OyJIM 3a10BOJIEHI TOBHICTIO, a IOIepeaH] PilllIeHHST HUKYECTOSILIIUX
CYAiB CKacOBaHi MOBHICTIO); BiH 3a3HauyaB, 110 AOKAa30M HAasIBHOCTiI YMUCIY Yy
“(piKTUBHOTO MiANPUEMCTBA” € CTBOPEHHS HMM ILITYYHUX YMOB AJI51 OTPUMAaHHS
HEOII0JJaTKOBAHOTO MPUOYTKY, MpPO IO CBiAYaTh BU3HAHHS CyJaMW YCTAaHOBUYMX
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JOKYMEHTIB NiANPUEMCTBA HEJIMICHUMU a00 cKacyBaHHS HOro Jep>KaBHOI peecTpallil 3
NPUYMHM IX peECTpallil 3a BTpadyeHUM MacIopTOM, a00 Ha ITiAcTaBHY 0CO0Y 3aCHOBHHUKA,
BiACYTHICTh 3a3HAYEHOI I0OPUINYHOI OCOOM 3a IOPUIAMYHOIO aIpecOol0, HEMOJAHHS HEIO
000B’sI3KOBOI 3BiTHOCTI A0 IMOJATKOBUX OpraHiB Ta/abo HecIiaTa IMOJaTKiB 10
MOMEHTY YKJadaHHs yrogu. B CyKymmHOCTI 3 HecCcIJIaTolO IMoAaTKiB “(iKTUBHUM
MiAOPUEMCTBOM” 3a YKJIaJl€HOIO YrOoJ0l0 HasIBHICTh BUIIEBKa3aHUX OOCTaBUHU
no3Bosniin BepxosHomy Cyny YKpaiHu JifiTU 10 BUCHOBKY PO (paKTH yKJIagaHHS YTOJ
“(pIKTMBHUMHU NiANIPUEMCTBAMU~ 3 iIHIIMMM Cy0’€KTaMU rOCIIOJApIOBAaHHS 3 METOIO, 1110
3aBiIOMO CYIIEpEYUTh IHTEpECcaM JAepKaBU Ta cycIiabcTBa. I1i3HillIe TaKol MO3ullil CTaB
JOTpUMYyBaTUcCs 1 Buimuii rocrniogapchbKuii cya YKpaiHM B IMMOCTaHOBAX MPO OKpeMi
CIpaBM, BUHECEHI Ha KOPUCTh ITOJATKOBUX OPraHiB.

Taka no3uuist BepxoBHoro Cyny Ykpainu Ta Bullioro rocrioqapchbkoro cyay YKpaiHu
CTOCOBHO yMmucay OPUIWYHOI 0coOM 3HaMIIAa BigoOpaXXeHHS y MoJajablIoMy i B
IMocranosi ITirerymy Butioro rocnomapcbkoro cyny Ykpainu Big 25. 07. 02p. Ne1056 “ITpo
3aXO0IM 10J0 3a0e3MeYeHHsI OJHAKOBOTO i MPaBWJILHOTO 3aCTOCYBaHHSI 3aKOHOAABCTBA PO
nogatku” [6], sika BHecna IedKy SICHICTh B iCHYIOUY ITpo0ieMy, BCTAHOBMBILM TIepeTiK
JMOKa3iB COPSIMOBAHOCTI ymucay cy0’€KTa OCIIOPIOBAHUX YTOJ Ha MPUXOBYBAHHS Bif
OITOJATKYBAaHHS IPUOYTKIB Ta JOXOAIB, SIKUMU MOXKYTh OyTH, 30KpeMa, HaJIlaH1 ITOJaTKOBUMU
OopraHaMu BiZJOMOCTI PO BiICYTHICTb MiAIPUEMCTBA, OpraHisalii (CTOpOHM Yroau) 3a
IOPUANYHOIO Ta (PAKTUYHOIO aIPeCcol0, MPO BU3HAHHS HEAIMCHMMU B YCTAHOBJICHOMY
YUHHUM 3aKOHOJABCTBOM IMOPSIAKY YCTAHOBYMX (CTATYTHUX) JOKYMEHTIB PO HEMOJaHHSI
MOJATKOBOI 3BITHOCTI A0 OpraHiB J€p>KaBHOI MOJATKOBOI CJIY>XOU, MPO CKacyBaHHS
Jiep>KaBHOI peecTpallii cyd’eKTa MiAImpUEMHUIIBKOI TisUTbHOCTI i T. iH. [6].

Poz’sacuennsamu Bim 26. 04. 02p. Ne04-5/491 Bumuit rocriogapchbKuii cya YKpaiHu
1lI€ paHille MiAKPECIUB, 110 Y pa3i BU3HAHHS Y BCTAHOBJICHOMY IOPSAKY HEIIICHUMUA
YCTAaHOBYMX JJOKYMEHTIB Cy0’€KTa MiANPUEMHULIBKOI AiSIJIBHOCTI a00 CKacyBaHHS HOTro
Jiep>KaBHOI peecTpallil y 3B’I3Ky i3 3AiiCHEeHHSIM BiAIIOBiAHOI peecTpallili Ha IiacTaBi
3aryo1eHoro JOKyMeHTa, 110 MOCBiauy€e oco0y, abo Ha MiJcTaBHY 0cCO0Yy — 3aCHOBHMKA
cy0’€XTa MiANPUEMHULBKOI AISIJIBHOCTI, YKJIaAeHi TAKUM Cy0’€KTOM MiAIIPUEMHULIBKOI
JiSUIBHOCTI YTOAW MaroTh BU3HABATUCS HeliicHUMMU 3rigHo i3 ctatTero 49 LIK Ykpainu
HEe3aJIEXXHO BiJl 4acy iX YKJIaAeHHS.

[IpuiinsaTTsa Buie3a3HadeHoi IloctaHoBM 00yMOBMIIO aKTHBi3allil0 TO30BHOI pOOOTH
OpraHiB Jep>KaBHOI MMOAATKOBOI CJY>KO0M 11010 BU3HAHHS HEAIMCHUMMU yrojl Cy0’€KTIB
NiANpUEMHULBKOI TisIIbHOCTI Ha miacTaBi cT. 49 1HK Ykpainu.

Tak, cranom Ha 01. 03. 2003 poky opraHaMu AepxKaBHOI NOAATKOBOI CIYXKOU
Opnecbkoi 0071acTi 3 ypaxyBaHHSIM noJjioxeHb 1. 7. 3 IlocranoBu Ilnenymy BI'CY Bin
25. 07. 2002poky Oyjao mogaHo O0 rocmoaapcbkoro cyay Omecbkoi ob6yacti 25
MMO30BHUX 3asiB MPO BU3HAHHS yroj HeaiicHuMu Ha miacrtasi cT. 49 LIK Ykpainu Ha
cymy 984999,1 Tuc. rpH.

A mpoO6JieMHI MUTaHHS BU3HAHHS YToJd, YKJaJeHUX Cy0’€KTaMU TOCIIOAApPChKOI
JISIIBHOCTI 3 “(QIKTUBHUMM IignmpueMcTBaMu” HeaiiicHUMU 3a cT. 49 11K Ykpainu Bce X
Taku 3aTuIIIMch. Tak, BimmoBigHo 1o cT. cT. 62, 80 I'TIK Ykpainu migcraBoio K 1Ist
BiAMOBM B ITPUIMHSITTI II030BHOI 3as1BU, TaK 1 AJ1s1 HPUITMHEHHS TPOBAJIXKEHHS I10 CIIPaBi €
MOoJJaHHS MO30BY 10 IOPUAMYHOI 0coOM, sika JiikBigoBaHa [7]. BiamoBimHo no cTt. 34
3akoHy Ykpainu “Ilpo mignmpuemcTBa B YKpaiHi~ MiAOPUEMCTBO BBaXKa€ETHCSH
peopraHizoBaHUM a0o0 JIiKBiJOBAaHUM 3 MOMEHTY BUKJIIOUEHHS MOTO 3 JAep>KaBHOTO
peectpy Ykpainu [8]. K BXe 3a3HadanoCh BUILE, OAHUM i3 J1OKa3iB HasIBHOCTI ymucay
y IOpUAUYHOI 0cOOM — “(PIKTUBHOIO MiANPUEMCTBA” € CKaCyBaHHS MOro Aep>kKaBHOI
peecTpallii. A cKacyBaHHS$ AepXKaBHOI peecTpallii € 000B’SI3KOBOIO IiACTaBOIO IJIsI
BUKIIOUYeHHS “dikTuBHOro nmignpuemcrta” 3 €IPITIOY. Jlocuth yacToO HAa MOMEHT
nogaHHs yroau “@ikTUBHI mianpueMmcTBa” Bxe BukiodeHi 3 €JIPITOY, o no3banisie
Cy MOXJIMBOCTI BUBHATHU YKJIaA€HI HUMU YTOAU HEAiNCHUMM.
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K BOIIPOCY Ob “YMBICJIE” IOPUINYECKOTI'O JINIIA
PE3IOME

B cutyaumu, korga TpaaliMOHHbIE MICTOYHUKH YIJIaThl HAJIOITOB HE I10-
3BOJISIIOT MOJIy4aTh HEOOXOAMMbIE TOCYIAPCTBY IEHEXKHbBIE CPEICTBA, EPE
opraHaMu rocyJapCTBEHHOM HaJOTOBOM CIY:KOBbI BCTalOT 3adayd ITOMCKa
JOTTOJTHUTEJIBHBIX CITOCOOOB MTOMOJIHEHWS JOXOAHOMU YacTh OroaxKeTa, KOTO-
PBIMU CEroaHs1 0OOCHOBAHO MOXHO Ha3BaTh TaKOE HampaBjeHUue padboThI
HaJIOrOBBIX OPTaHOB KaK MCKOBasl paboTa 1o BOIpOcaM IMPU3HAHUS Heaei -
CTBUTEJIbHBIMU CACIO0K, 3aKJIIOYEHHBIX CYObEKTaMU MPEAIIPUHNMATEIbCKOM
JIEeSITEeJIbHOCTU C TaK Ha3bIBA€MbIMU “(PUKTUBHBIMU (prupMaMm”’, IOCKOJIbKY
OHa CIIOCOOCTBYET IMPOTUBOIEHCTBUIO MMPECTYITHBIM HAMEPEHUSIM YKIIOHE -
HUS OT YIJIaThl HAJIOTOB U BO3MEIEHMS yllepOa, TpUIYMHEHHOTO rocyaap-
CTBY BCJIEACTBUE NEATEIbHOCTUA TaKUX (PUPM.

KiawueBbie caoBa: “(PpUKTUBHBIE NPEANIPUITHS”, OpTaHbl Tocyaap-
CTBEHHOM HAJIOTOBOM CJIy>KObI, YKJIOHEHUE OT yIUIaThl HAJIOrOB, IPU3HAHUE
CIE0K HEAEUCTBUTEIbHBIMU, YMbBICE IOPUANYECKOIO JIUIIA.



