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HNPECTYIUVIEHUA KATEI'OPUM "XYAAYA" B TEOPUA
MYCYJIBMAHCKOI'O ITPABA

B cratbe mnpoaHamm3MpoOBaHBI TPECTYIUICHUS KaTeropuu "Xyamyn',
KOTOpBIC 3aHUMAIOT CYIIECTBEHHOE MECTO B MYCYJIBMAaHCKOH YTOJOBHO-
MPaBOBOH JOKTPHHE, IOCITAIOT Ha OCHOBHBIC IEHHOCTH MYCYJIEMAaHCKOTO
00IIeCcTBa, B CBS3H C YeM OIPEACTICHUE UX KaK IPECTYIMHBIX ACSTHUN TAHO eIe
B Kopane u CyHHe, TO €CTb B I€PBOCTENEHHBIX HCTOYHUKAX MYCYJIbMaHCKOTO
mpasa.

KiroueBble ciioBa: XyJAyHd, MyCyJIbMaHCKOE yTOJOBHOE IIPaBO, HPECTY-
IUICHUS, ICTOYHUKU MYCYJIBMaHCKOTO TIpaBa.

Ha npotsikeHuM Bcel MCTOPUU Pa3BUTHS MYCYJIbMAHCKOIO YroJOBHOTO IpaBa aB-
TOPUTETHbIE MYCYJIbMAHCKUE MPABOBEIbl HUCCIEJOBANIU MOHATHE MPECTYILUIEHUS, €ro
0CO0EHHOCTH, pa3padaThIBaIN KJIACCU(HKAIMU NMPECTYNHBIX ASSHWUH. AHAIU3 3THX HC-
CIIIOBAaHMI TIO3BOJAET B OMNPENECNICHHOH Mepe IMOHATh CHeHu(UKy MyCyIbMaHCKOTO
YrOJIOBHOTO MpaBa.

ITpexne Bcero, HEOOXOAUMO OTMETUTh, YTO MYCYJIBMAHCKOE YTOJOBHOE NPaBO Mpef-
maraeT (opMarbHOE ONpeJeNieHne NPEeCTYIUICHUS, APYTUMH CJIOBaMH, IPECTYIUICHHE
paccMaTpHUBaeTCsl KaK HapylIEHHE 3alpeTa, 32 KOTOPBII 3aKOHOAATENb MPEIyCMaTPUBACT
Haka3zaHue. Takoil BUJ ompeAeneHus OOYCIOBIEH PEIMTHO3HONH MpUPOJIOH MYCYib-
MaHCKOI'0 IpaBa, TaKk Kak J000e MPEeCTYIUIEHHE, MPEXkIE BCEro, MPEeICTaBIsIEeTCs peau-
THO3HBIM IPEXOM.

I'oBOpsI HEMOCPEACTBEHHO O KATETOpPHSX MNPECTYIUIEHHH, MOXXHO OTMETUTh, YTO B
OCHOBE OOJBIIMHCTBA KIACCH(DUKALUH TAKUX AESHUH HAXOAATCS IBA OCHOBHBIX KPUTEPUSL:
CTENEHb ONPENENEHHOCTY HAKa3aHUsS 33 TO WM MHOE JESIHUE U XapaKTep HapyLICHHBIX
IIPaB U UHTEPECOB.

Haubonbliee pacnpocTpaHeHHe MONy4HiIa KIaCCH(UKAIUs, COTJIacHO KOTOpOil Bce
TaKue JEesTHUS IOAPA3IEIIIOTCS Ha TpU Ipynnsl. [lepsas U3 HUX BKIIIOYAET NPECTYIUICHUS,
KOTOpBIE MPECTABIAIOT HAaHOOJBIIYI0 OOIIECTBEHHYIO OMACHOCTb, MOCATAIOT Ha "MpaBa
Annaxa" (T. e. HMHTepechl BCEH MYCYIbMAaHCKONH OOIIMHBI), HaKa3bIBAIOTCA TOYHO
olpefieNIcHHON caHkuuedl — "xangn" u HasbBaroTcs "Xyanynd'. Bropas — oObenunseT
MPECTYIUICHUS, KOTOPBIE TaKKe BIEKYT (PUKCUpPOBaHHOE Hakas3aHue ("kucac" wimn "nuits"),
HO HapyIIaroT IpaBa OTAEIbHBIX Jull. M, HAaKOHEI], TPEThI0 KaTErOPUI0 COCTABISIIOT BCE
UHBIE IPABOHAPYIICHHUS, HAKa3aHUE 332 KOTOpbIe He ycTaHOBJIeHO HU B Kopane, Hu B CyHHe
— "Ttasup", U MOryT 3aTparuBaTh Kak "mpaBa Amigaxa" (K HUM OTHOCST HapyIICHHS
PEIIMTHO3HBIX OO0S3aHHOCTEH, HE COCTABISIOIIUX MNPEABIAYININE ABE KAaTErOpuH), TaK U
YaCTHBIE HHTEPECHL.

BonbIIMHCTBO COBPEMEHHBIX HCCIIEI0BATENeH MyCyIbMAaHCKOTO TIpaBa MOHUMAIOT IO
Kareropuel "xyanya" nesHus, KOTOpble, BO-IIEPBBIX, IIOCATAIOT TOJbKO Ha UHTEPECHI BCEH
obmmubl ("mpaBa AJjuiaxa') ¥, BO-BTOPBIX, BJICGKYT HakKaszaHUs, JUOO OJHO3HAYHO
omnpeneneunsle  Kopanom wnum CyHHOH, 1mMO0 HOPMaTHBHO TOYHO YCTAHOBJICHHBIC
MIPaBONPUMEHUTEIFHON MpPakTHKON "mpaBeaHslx" xamnpoB. OmHAKO MyCYJIbMaHCKHE
YUCHBIC-IOPUCTHI HE CIMHOILYIITHBI B TOM, KaKHe KOHKPETHO JIESHHS JOJDKHBI OBITh BKIIIO-
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YeHBI B JAHHYIO KaTErOPUIO MPECTYIUIeHNH. BoNbIIMHCTBO UccieaoBaTenel moaaratoT, 4To
K HUM OTHOCSTCA ceMb HamOojiee OOIIECTBEHHO OMACHBIX IESHUH -MpeNto0oiesHIe,
ynoTpeONeHNe CIUPTHBIX HAIUTKOB, Kpaka, pa300ii, HeJOKa3aHHOE OOBHHEHHE B
npemo00aessHIH, BEpOOTCTyHNYecTBO U OyHT. OnHako Mb6paxum Jlacykn am-Illaxasy,
HaTpUMep, UCKITI0YaeT U3 3TOTO0 nepeyHs OyHT, a Atuita Mycrada Mampada, kpome Toro,
U BEpOOTCTYNMHUYECTBO [ 1, 144].

Bce xe mccnenoBaTeny MyCyJIbMaHCKOTO TpaBa €AMHOIYIIHEI B OTHECEHHH KPaKH K
MPECTYIUICHUSIM, 3a KoTopble KopaHOM ycTaHOBIEHa CTPOrO OIpejeieHHas Mepa Haka-
3aHus. Tak, B Cype Ne 5 "Tpanesa", B asate 38 rosopurcs: "1 Bopy U BOpoBKe OTceKaiite
PYKH, KaK BO3JastHUE 3a TO, YTO (AYIIN MX) yCBOMJIM cebe — Kak HakazaHue oT bora, Beapb
Om, moucture, Benuk 1 Myap"[2, 106]. Ctons cypoBas Kapa 3a Kpaxy OOBSCHIETCS TEM,
9YTO OHa MOCSATACT Ha COOCTBEHHOCTh — HA OJHY M3 IISITH OXPAHIEMBIX HCIAMOM
[EHHOCTEH.

Heo6xoquMo mpHHAMATh BO BHHMAHHE, YTO MYCYJIBMAaHCKO-TIPAaBOBasi TEOpHs pas-
paboTana cTporue HOpMaTHBHBIE TPEOOBAaHUS K OOBEKTUBHON U CYOBEKTUBHOW CTOPOHAM
KpaXd, KOTOpas TOJNBKO TIPH OIPEHCIICHHBIX OOCTOATENBCTBAX MOXKET CUHUTATHCS
npectymieHueM kareropuu "Xxyamyn"'. Tak, CTOPOHHHMKH OOJBIIMHCTBA TOJKOBaHHM
MOJIaTafo0T, YTO MONOOHYIO CYpOBYIO OTBETCTBEHHOCTH MOKET HECTH TOJBKO CBOOOIHOE
JIUIIO, JOCTUTTIICE COBEPIIICHHONETHS M HAXOISIICECs B TIOTHOM PacCyIKe.

BaxxHO OTMETHTB, 9TO Kpaskel KaTeropuu "Xy aayn" CAUTAeTCs] YMBIIUIEHHOE W TaHOe
H3BATHE, @ OTKPBITOS MPUCBOCHUE YYXKOT'0 UMYIIecTBa (rpabek) He HaKa3bIBaJOCh CTOJIb
ctporo. Kpome Toro, mo MHEHHIO OOJILIIIMHCTBA TPABOBEIOB, HE JODKHO OBITH "mryoxa"
(coMHEHHSI) OTHOCHTENFHO MECTa HaxXOXICHHS ITOXHIIEHHOTO HMYIIECTBa M IpaBa
COOCTBEHHOCTH Ha HETO B MOMEHT KpaXXH. DTO, TPEkKAE BCEro, O3HAYaeT, 4TO ML
OTIpeIeTICHNs] TaKOM Mephl HaKa3aHWs, KaK OTCEUCHHE PYKH BOPY, HMYIIECTBO IOJDKHO
OBITH TalfHO MOXMIIICHO C MECTAa €ro MOCTOSHHOTO XpaHEHHs, KyAa MPECTYITHUK HE UMEET
CBOOOIHOTO JOCTYIA. AHAJOTHYHO PEIIaeTcsl BOIPOC 00 OTBETCTBEHHOCTH 32 MOXHIICHUE
U3 TIOMEIIEHNS, B KOTOPOE BOP MOT OECTIPETIATCTBEHHO BXOIHTH.

CrnemyeT OTMETUTb, YTO, COTJIACHO OJHOM M3 TOYEK 3PCHUS, HE CUMTACTCS MPECTyILIe-
HUEM KaTeropuu "Xyamyna' Kpaxka, COBEpIeHHasi B OOIECTBEHHOM MecTe (Hampumep, B
TOPTOBOH JIABKE WJIH TPAHCIOPTE), a TAK)Ke MOXUIICHHE JOMANIHUX XHBOTHBIX C OTKPHI-
TOr0 MAacTOWIA FIIM IUIONOB M3 HEOXpaHsAeMoro cama. Ha 3ToM OCHOBaHWH OTHEIHHEIC
MIPaBOBEBI TIOJIATAJIH, YTO BOP-KAPMAaHHHK TOXKE HE HAKAa3bIBACTCSI OTCEUCHHEM PYKH, B TO
BpeMs KaK JIpyrue He 0OCBOOOXKIANIN €ro OT Takoro HakazaHus[3, 102].

OtcytcTBHe "cOMHEHU" B IpaBe COOCTBEHHOCTH Ha MOXUIICHHOE MMYILECTBO O3Ha-
YaeT, 4yTO AJIS HaKa3aHWUA KPakl OTCEUEHHEM PYKHU BeIllb JOJDKHA HAaXOAUTHCS B YaCTHOU
COOCTBEHHOCTH APYroro Jula U ObITh U3bATA y CAMOT0 COOCTBEHHHMKA WUJIM Y 3aKOHHOT'O
Biazenbla. [IpuueM npecTynHUK He JOHKEH UMETh KaKUX-JIMOO0 MOJIHOMOYMI Ha BIIaJieHUE
WJIM MOJIb30BAaHUE STUM UMYILECTBOM, a TaKXkKe MpaBa J0JIeBOW WK 0011el COOCTBEHHOCTH
Ha Hero. [IoaToMy He cuMTaeTcs MpecTyIieHHeM KaTeropuu "Xyaaya'" npucBoeHue ooien
JOOBIYM UM COOCTBEHHOCTH, OJIOJDKEHHOM CYMMBI IEHET WU B3ATOU B3aliMBbl BEIIH.

Crnenyet OTMETHTD, YTO IaHHOE MOJIOKEHNE 0CO00 pacpOCTPaHIEeTCs U Ha OXHUILEHHE
rOCyJIapCTBEHHOIO0 MMYILECTBa JHUOO NPUCBOEGHHE CPEACTB TOCYAapPCTBEHHOM Ka3HBI,
MOCKOJIbKY CUMTAETCS, YTO TOCYJapCTBEHHAsi COOCTBEHHOCTh MPUHAAJIEKUT BCEeH OOLINHE,
a 3HAUYUT — B KaKOK-TO CTENIEHH CAMOMY NPECTYITHHKY.

Kpowme toro, misa kBanupuKkauy Kpaxxu Kak MpecTymaeHus KaTeropuu "Xyanya" caMmo
MOXUIIEHHOE MMYIIECTBO JIOJDKHO OTBEHYaTh psAAy TpeboBaHMil. Tak, ero cToMMOCTh He
JIOJKHA OBITh HUXKE OIPENIeNICHHOTO MHHHMYMa, KOTOPBIH YCTaHABIMBAETCS B Pa3HOM
pasMepe, COTJIaCHO BBIBOJIAM Pa3IMYHBIX TOJIKOBaHUI. Kpome Toro, 1aHHOE MMYIIECTBO
JIOJDKHO OBITh "paspemieHo" i MyCyJbMaH M HE U3BATO U3 TPaKIaHCKOro 00OpoTa.
[TosToMy Kpaka BMHA WJIM CBHHHHBI, 3alpelleHHBIX HCIaMOM K YNOTpeOJeHHIo, He
cuuTaercs npectymieHueM "xyaaya". Kpome Toro, XxaHu(HuThl HCKIIOYATIH OTCEUE
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HUE PYKH 32 TOXHIIEHHE CKOPOMOPTALIMXCS MPOAYKTOB M PYKOMHCHBIX 3K3EMILISPOB
Kopana (B03MOXHO, IOTOMY, YTO MPECTYIMHHUK MPAKTUYECKH HE MOT Peajn30BaTh UX Ha
PBIHKE), a TaK)Ke TaK Ha3bIBAEMBIX Pa3pelICHHBIA MPEIMETOB — pPbIObI, BBUIOBJICHHON B
€CTECTBEHHOM BOJIOEME, WITH JINYH, TIOJCTPEIICHHON Ha 0XOTE B IUKOM JIECY.

K uncny Haubosiee onacHbIX MPECTYILICHUH MYyCYJIbMaHCKO-TTPaBOBasi TEOPHUS OTHOCHT
U Tpemto0oaesHue, TO €CTh BHEOpayHbBIC TOJOBBIE OTHOIICHUS, 3a KOTOpBIE CIEIyeT
HakazaHue. Ocobas oOmiecTBeHHAs! OMACHOCTh JaHHOTO TMPECTYIUICHHS MO0 MYCYJbMaH-
CKOMY MpaBy 0OYCJIOBJICHA TEM, YTO OHO TOCATAET HA OJJHY M3 OCHOBHBITX OXpaHSIEMBITX
3aKOHOM IIEHHOCTEH — TIPOJIOJDKEHHE POJIa, YIPOXkKas OJHOBPEMEHHO YCTOSM MOpAIH U
nHTepecaM ceMbu. He ciyudaiino, B Kopane MOKHO HaliTU HEMaJlo CTUXOB, PE3KO OCYX-
Jarommx npentodoaestane. Hampumep, B aste 32 Cypbl 17 comepxutcs oOpalieHHOE K
MyCyJIbMaHaM PEUINTENIFHOE TpeOoBaHUE H30eraTh STOTO rpexa.

OnnaoBpemenHo Kopan (Cypa 24, ast 2) nmpexycMaTpUBaeT CTPOTYIO M OIPEICICHHYIO
Mepy Haka3aHUs 32 9TO IPECTYIUIEHUE — MOPKY B CTO yIapoB.

B cootBeTcTBHH ¢ mpemaHueM, AU JOKA3aTEIbCTBA COBEPIICHHS IIPEITIO00MCSTHI
HEOOXOIMMBI TIOKa3aHMs YeThIpeX cBupaeTenei. [Ipmdaem mocnemoBarenn XaHU(PUTCKOTO
TOJIKA NPUHMMAIM IIOKa3aHUS TOJBKO MY)KUMH M JIMIIb B TE€YEHHWE IOJa C MOMEHTa
COBEpIICHUS NPECTYIUICHNSI. BUHOBHOCTD B COBEpIICHUH IIPET000IESHUS MOTIa OBIITh
J0Ka3aHa W TPH3HAHHEM MpPeCTyHMHHKa. [Ipu 3TOM XaHOAIHWTHI MOIMYCKANH, YTOOBI IMO-
JI03PEBAEMBIN YETHIPEXKIBI MIPU3HANICS B JII000H (opMme, maxke IMyTeM IPOCTOTO YCTHOTO
MOBTOpa TIPH3HAHUS B OJHOU (hpaze, a XaHM(UTH NMPHHUMAIH TIPH3HAHHE B KayeCTBE
OCHOBaHMSI AJIs IPUBJICUYEHUS [IPECTYNHUKA K OTBETCTBEHHOCTH TOJIBKO B TOM CIIy4ae, €ClIi
OHO TIOATBEPXKIEHO MOJ03PEBAEMBIM YETHIPE pasza ¢ UHTEpPBaJlaMH, B TE€UEHHUE KOTOPbI OH
MOJKET B3BECUTb BCE IMOCJIEICTBUS CBOEro NPU3HAHU U OTKa3aTbcsa OT Hero. MHTepecHO
OTMETHTb, YTO B HacTodAle BpeMs B CayZ0BCKOIl ApaBuu NPaKTUYECKU HE BCTPEUYAIOTCS
CITy4yau TPero00IessHAsS, JOKA3aHHOTO CBHICTEIECKUMH ITOKA3aHUSMI, U CyIl IPUMEHSET
HaKa3aHue 3a 3TO MPECTYIJICHUE TOJIbKO HAa OCHOBE MIPU3HAHUS.

Ecnu B mokazaHMSIX CBHIETENCH — OYEBHALEB IPETIO00IETHIS UMEIHCh PACXOikKIe-
HUS WA OBIIIY WHBIC OCHOBAHHSI, KOTOPBIE MOTIIM JaTh ITOBOJ YCOMHHTECS B UX HCKPEH-
HOCTH, TO TaKU€ CBUIETEIIN IPUBJIEKAIUCH K OTBETCTBEHHOCTH 3a HEJJOKa3aHHOE (JIOXKHOE)
oOBHHEHHME B mpeoboaesauu [4, 187]. B cype 24, astbl 4 1 5 ycTaHaBIMBaeTCS HaKa3aHUE
3a 3TO AeSHUE KaK 3a IPECTYIHOE.

CXO0XUM NPECTYIUICHUEM PAacCMaTpUBAEMON KaTEropuu SIBISIETCA COXKUTEJIBCTBO BHE
Opaka (3unHa). [lo MycynpMaHCKOMY TpaBy, 0€3yCIOBHO, BOCIPEIIACTCS COKUTEIBCTBO C
KeM OBl TO HU OBIIIO, KPOME KEHBI.

IIpuunHON OCBOOOXKIEHHA OT OTBETCTBEHHOCTH 3a JaHHOE MPECTYIUIEHHE MOXKET
CIIy>)KUTh COBeplIeHHe "3uHA" 1o 3abiayXIeHUI0, HampuMep, eciii Opak oOKasajics He-
JIeHCTBUTENBHBIM.

Heo6xonuMo OTMETUTH, YTO OE€310Ka3aTEeIbHOCT, OOBHHEHHSA B "3uMHA" CUMTaeTCs
KJIEBETOH, YTO, KaK ObUIO YKa3aHO paHee, SIBJIAETCS MPECTYILICHUEM.

OanuM U3 HauboJiee CEepbe3HBIX MPECTYIUIEHUH, 3a KOTOPOE MYCYJIbMaHCKOE MpaBo
mpelycMaTpUBaeT CTPOro ONpeAelieHHOe Haka3aHue, sBistercs pa3boit. B Cype Ne 5
"Tpanesa", conepxarcs ciaeayromue npeanucanus (astel 33 u 34): "W Bo3nasiHue s Tex,
KkTo npoTuB bora u mocnannuka Ero Boroer, ycepACTBYsS HedecTHE OCHUATH Ha 3eMile —
MpellaHie UX CMEPTH, WK PACIIATHE UX HA KPECTe, UM OTCEYEHbE HAKPECT PYK U HOT, WK
W3THaHbe U3 cTpaHbl. Cue — OecuecTue sl HUX B OJrpKaiiel su3HH, U Kapa BeJryaiinas
— B apyroi. [ToMmumo Tex, KTo obpaTuTcs (C MOKassHbEM) MPEXKIE, YeM BbI MOITYUUTE HAJl
HUMH BacTh. Benp Beenpomatom bor u musnocepa’”.

TonkoBaHHe JAHHOTO MOJOKEHUS MPAaBOBEAaMH, HUMEIOIUMH CYIIECTBEHHYIO POJIb B
(hopMuUpOBaHHM HOPM MYCYJIBMAHCKOTO MpaBa, MPHUBEJO K ONpelesieHHI0 pa30os Kak
mpecTyIuieHus: kateropun "xyanyn'. CpaBHuBas mpuBeneHHbIM ctux Kopana c mpena-
HUSMHU O KU3HU MPOPOKA, OHU PEIIWIH, YTO pe4yb B HEM HAET 00 OTBETCTBEHHOCTH 3a
BOOPY)KEHHOE HaIlaJCHHE Ha MyTHUKOB B IOPOTE C LENbIO 3aBIaJCHUS NX UMYIIECTBOM
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[5, 163]. BepositHO, OCHOBaHHWEM BBEIEHUS TAaKOH HOPMBI MOCITYXXHJIO PEallbHOE HCTO-
pudeckoe cobbiThe. CoriacHoO OJHOW W3 BepCUi, OJHAXIbl MPOPOK Oall paszpelieHue
rpynne MycyjibMaH-0eyrHOB (T1aJOMHUKH) OCTAHOBUTHCS B MeIuHEe Ha HECKOJIbKO JHEH
JUIA OTHbIXa M JieueHus OonbHbIX. OIHAKO 3a Takoe OJaroAesHue OHU OTIUIATHIIN
He0JIaroAapHOCThI0 — HaIlalK B JOPOTe Ha MOTOHIIKMKA BepOII0A0B, MpeAHa3HAYaBIINXCS
JUIS SKePTBONPUHOILIEHHSI, YOUIIM €r0 U CKPBUIHCH, IPUXBATHB C COOO0I )KUBOTHBIX. Y3HAB
00 3TOM, ITPOPOK, 10 IPEAAHUIO0, 1 CHOPMYITUPOBAI COOTBETCTBYIOIIMH cTuX KopaHa.

OcHoBbIBasiCh Ha moyioxkeHUsIX KopaHa, MycylbMaHCKHE YYEHbIE MPHIIUIA K BBIBOY,
YTO pacKasHUe MPECTYIHUKA JI0 TOTO, KaK OH OBbLJI CXBaueH BIACTSIMH, OCBOOOKIAET €ro OT
OTBETCTBEHHOCTH MO YCTaHOBJeHHOH KopaHoM HOpMe, HO Takke OH MOXET MOHECTH
HaKa3aHHUe M0 YCMOTPEHUIO KOMIIETeHTHOTO opraHa ("'Tazup") U, KpoMe TOro, PeIMrHO3HOE
uckymenue (kaddapa).

Y4uurtbiBasi 0COOEHHOCTH MYCYJIBMaHCKOTO MUPA, CEPbE3HBIM MPECTYMJICHUN IPU3HAHO
U ynoTpebieHue ankorois. MHTepecHBIM MpencTaBiseTcsl ero OOBEKT — WHTEIUICKT,
LIEHHOCTh, 0€3 KOTOPOi HeMbIcIinMa Bepa B Aiiaxa. XOTs MpU NOPHIIAHUHU YIOTpeOIeHUs
CIUPTHBIX HanmUTKOB B KopaHe He MpemrycMOTPEHO OMpeAesICHHOTO HaKa3aHWA 3a OTOT
rpex, OONBIIMHCTBO HCCIIEIOBATENICH IMONAralT, YTO YHOTPEOICHNE ANKOTOoJIs SBISIETCS
IpecTymieHneM Kareropun "Xynmya', mockoinbky CyHHa (UKCHpPYET TOUHYIO Mepy
HaKa3aHMSA 32 HETO.

[To ogHOMY TIpeaHHIO, MTPOPOK TPEOOBAT MOABEPTaTh TEX, KTO YHOTPEOIISI CIIUPTHOE,
TEJICCHOMY HaKa3aHUI0 U JlaXe MNPUMEHATh K HUM CMEPTHYIO Ka3Hb, €CJIM JaHHOE
MpeCTyIJICHHE COBEPIIEHO B YeTBEpTHIA pa3. [lo apyromy mpemaHuio, MPOPOK JHMYHO
Haka3biBas nbsiHUI 40 yaapamMu JHMIIEHHON JHCTHEB MaJIbMOBOM BETBBIO, 3aT€M KOJH-
YeCTBO yAapoB Bo3pacTano 0 80 W COBIAAaNo ¢ HaKa3aHHEM 3a JIOKHOE OOBHHEHHE B
Mpeto00/IeSTHUA Ha TOM OCHOBaHWH, YTO TbSHBIA HE pa3yMeeT CMBICNIa CBOMUX CJIOB H
pacnpocTpaHseT JOXb U KIeBeTy. Bee jke HEKOTOpble aBTOPhI HACTauBalOT HA OTHECEHUU
9TOTO TPECTYIUICHUSI K KaTerOpuH IMpaBOHAPYIICHWH "Ta3up", 3a KOTOpHIE, KaK yKa3bl-
BaJIOCH BBIIIIE, HE YCTAHOBIIEHA TOYHAS Mepa HakazaHus [4, 190].

B xauecTBe J0Ka3aTenbCcTBa COBEPLIEHMS TOTO MPECTYIUIEHUS IOIMYCKAaroTCsA CBUJE-
TEJIbCKUE INOKa3aHMsl, IPU3HAHUE BUHOBHOTO, a TAK)K€ BHEIIHUE NPU3HAKU OIbSHEHMS.
[Ipuuem onpenenennoe CyHHOI Haka3zaHUE MMPUMEHSETCS TOJBKO 332 CO3HATENBHBIA TpeX,
€CIT XK€ ONBbSHEHHE SBHJIOCH PE3YNbTAaTOM CIy4alHOTO YHOTpPEOJICHUS CHHPTHOTO TI0
MpUIHHE TOOPOBONBHOTO 3a0YKICHUS WM OBUIO BHIHYKACHHBIM (CIIHPTHON HAITHUTOK
BEINTUT B pe3YJIbTAaTe HACHIIHS, B JIC€UCOHBIX LEISIX WITH ISl yTOJICHHST MyYUTEIBHOM JKasKIIbI
panu coXpaHeHHUs KU3HH), TO BHHOBHBIH OCBOOOKIAJICSI OT OTBETCTBEHHOCTH.

CrnenyomuM paccMaTpUBAaEMbIM NPECTYIUIEHHEM 3TOW KaTErOpuu SBJIAETCS U3MEHa
uciamy. BepooTCTymHHYeCTBO, S3BIYECTBO, OOTOXYIBCTBO MPENCTABISIIOT COO0H pa3HO-
BUJHOCTH OJHOIO MPECTYIIEHHS — WU3MEHBI UCJIaMy, 10 MOBOAY KOTOPOTO CYIIECTBYET
MHOKECTBO HECOBNAJAIOUIMX IIO3ULUUN Cpelud MYCYJIbMAaHCKHX YYEHBIX-IOPUCTOB.
CornacHo HauboJiee pacIpOCTPaHEHHOMY MHEHHIO, OHO OTHOCHUTCS K IIPaBOHAPYIIEHUSM,
3a KOTOpbl€ MyCYJIbMaHCKUM IIPaBOM YCTaHOBJIEHA CTPOIO OIIpe/ieIeHHas Mepa HaKa3aHUs
U KOTOpOE BIICUET CMEPTHYIO Ka3Hb. COBpeMEHHBIE MYCYJIbMaHCKHE IOPUCTHI 00paIiaioT
ocoboe BHMMaHME Ha TO, YTO M3MEHa MCJaMy yrpoxaeT Bepe — IJIABHOWM LIEHHOCTH,
OXpaHJIEMOW HCIAMOM, WM ITIO3TOMY MPEACTABISIET OCOOYI0 OOLICCTBEHHYIO OIACHOCTE.
Hpyroii onacHOi CTOPOHOM M3MEHBI UCIaMy SIBJISETCS TO, YTO 3TOT IPEX JIEKUT B OCHOBE
BCEX MHBIX HapyUIeHUH NpeANnucaHui nciama.

Hopwma, ompenensromas HakazaHue 3a U3MEHY HciaMmy, B KopaHe orcyTcTBYyeT, HO
HMeEETCsT HEMAJIO asTOB, OCY)KIAIOIIMX SA3bIYeCTBO M OOroxyibcTBo. OmHako B oOrien
(dbopme HakazaHUE 32 U3MEHY HCIaMy YCTAaHOBJICHO POPOKOM U 3adukcrupoBano B CyHHE.
CymecTByeT MHOKECTBO MPEIaHuii 0 ToM, 4To Myxammen] TpeOOBaJl CMEPTHOW Ka3HU st
OTCTYITHUKOB OT HCJaMa; TakKe IaHHas HOpMa MOATBEPKAAETCS M €IWHOIYLIHBIM
MHEHHEM KpYMHEHIINX MPeICTaBUTENe BCEX OCHOBHBIX TOJIKOB MYCYJIbMaHCKOTO
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npasa. OnHaKo, Bce ke B ClIydae PacKasHHS M BO3BPALICHUS B MCIaM OTCTYIHHKA JI0-
IIyCKaeTcs €ro NpoLIeHueE.

BepooTcTynHUKOM cuuTaeTcs MyCYIbMaHHMH, OTBEPrIIMHA MCTHHHOCTb HCIaMa U
00513aTeNTbHOCT 3aKOHA. BepooTcTymHNYECTBO COMPOBOXKIAaeTCs HPAaBCTBEHHOW M IOPH-
JIMYECKON CMEPTHIO BAHOBHOTO: BCE €T0 JIOTOBOPHI M 0053aTENILCTBA TEPSIOT CBOIO CHITY, OH
JWIIAeTCsl BCEX IIpaB, W COOCTBEHHOCTh €ro KoHQHcKyerca. ['paxkgaHckas cMepTb
pacnpocTpaHsieTcsl U Ha JeTed, POJMBIIMXCSA B OTCTYHNHHYECTBE, HO OeXaBIIMH U3 My-
CYJIBbMAHCKOH CTpaHbl BEPOOTCTYIHHMK, BHOBb HPUHSIBIIUM HClIaM, MOXET OecHpernst-
CTBEHHO BEPHYThCS B CBOIO CTPaHY.

OTBETCTBEHHOCTb 332 OOTOXYJIBCTBO HACTYMAET NMOJOOHO OTBETCTBEHHOCTH 32 BEPOOT-
CTYIHUYECTBO C TOH TOJBKO pa3HUILEH, 4TO HAKAa3aHUIO MOJIEXKAT HE TOJIBKO MyCYJIbMAaHE,
HO U MHOBEPLIbI TM00 HEBEPYIOILHUE.

INocneaHum paccMaTpUBaeMbIM B JAHHOM KaTeropuu BUAOM MPECTYIUICHUsS SBISIETCS
MATEK. MSTEKHUKOM CUHUTAETCS JIULO, KOTOPOE, C OJHON CTOPOHBI, OCTAETCS BEPHBIM
UclIaMy, HO C IpyTOi CTOPOHBI — HE NPHU3HAET BIACTH 3aKOHHOT'O FOCYAapsl.

MSTeXHUK MOATEKHUT YBEICBAHUIO U B CITydae HEXEIaHUS UCTIPABUTHCS TIOABEPracTcst
Ka3HU, HO OH HE CUUTAETCS IPaXJaHCKU MEPTBBIM U IOrpedaeTcst Kak MyCyJIbMaHUH, YTO
HEJIOMyCTUMO O OTHOLIEHUIO K BEPOOTCTYIHUKY. B ciydae, eciu nenas 061acTh oxBaueHa
MSTEKOM MM OTCTYNUIACh OT HCIaMa, XKUTEISIM €€ 00BSIBISIETCS BOIIHA, HO MATEXHUKU
MOJBEPraoTCsl IPU 3aBOCBAaHUU MEHBIICH OTBETCTBEHHOCTH, YEM BEPOOTCTYITHUKH.

AHanu3upys OpecTyIIeHUs! KaTeropud "Xyaayn'", UX 3JeMEHTbI, KBaTu(UIUPYIOIre
MIPU3HAKU, METOJIAa UX 3aKPEIUICHHUS B MyCYJIbMAaHCKOM TpaBe, MOXKHO IPUHUTH K BBIBOLY,
YTO UX U3JIOKEHHUE YPEe3MEPHO (hOpMATBHOE, Ka3yUCTUUHOE, O0JIee TOro, HaKa3aHMs 3a HUX
xecTokd. OHaKOo, HE0OXO MO IPUHUMATh BO BHUMAHUE, YTO MYCYJIbMaHCKOE YTOJIOBHOE
mpaBo ObUIO c(HOPMHUPOBAHO B TAKOM MCTOPUYECKUI MEPHOA, KOTJa TOUHOE yKa3aHUE
3anpeToB, 3(Q(HEeKTUBHOCTh Ha3HAYaeMbIX 32 HUX HaKa3aHUM W JEHCTBEHHBIM MeXaHWU3M
TOCYJApCTBEHHOTO NPUHYXJICHUS SBISUTUCH €IUHCTBEHHBIM CIIOCOOOM OXpaHBI CaMBIX
Ba)XXKHBIX TOCYJApCTBEHHBII U 00IIIECTBEHHBIN IICHHOCTEH.

C apyroil CTOpOHBI, B IIapHaTe BO MHOTOM Hapsiy CO CPEIHEBEKOBBIMH IIPEICTaB-
JICHUSAMH O TpaBAe, HPAaBCTBEHHOCTH M MOpPAJIM HAIUIM OTpPaKeHHWE M TPeOOBaHHS CO-
[IHAJBHON CIPaBeINBOCTH, OOIICUEIOBEYECKHE IIEHHOCTH M OOIIMe NMPHHIMUILI IIpaBa.
Hopwmer mapuara, ocobeHHo ocHoBaHHble Ha Kopane m CyHHe, OCYXIAIOT BIIaJCHHE
KPYITHOM 3eMeNbHOH COOCTBEHHOCTBIO, COICP)KAT IONOKEHHA O HEOOXOOUMOCTH pa-
BEHCTBA, NMPHU3BIBAIOT MYCYJIbMaH BO3JCPKUBATHCA OT BCSUECKHX HM3IHUIIECTB M ITPENo-
cTeperaioT ot Koppymuuu. IloaToMy M B HacTosiye BpeMs 3HaHME IIapuara, ero HH-
CTUTYTOB M HOPM HE IOTEPSIO CBOETO 3HAUCHHS KaK B HayYHO-TIO3HABATEIFHOM, TaK U B
MPAaKTUKO-TIPUKIJIATHOM CMBICTIE.
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Opecbkuii HalioHanbHWIA yHiBepceuTteT imeHi |. |. MeyHnkoBa,
Kadeapa KpUMiHanbLHOro Npaea, KpUMiHaNbHOro MPoLEeCy Ta KPUMIHanNiCTUKK,
DdpaHuy3bkuii bynbBap, 24/26, m. Ogeca, 65058, YkpaiHa

3JIOYMHM KATET'OPIi "XYJIV" B TEOPII MYCYJIBMAHCBHKOI'O IIPABA

PE3IOME

BiamoBigHO 10 HAHOIIBII TPAAMIIHHOTO TIIyMadeHHS HOPM Iapiarty, 10
37I0YMHIB Kareropii "Xymiya" BiJHOCATHCS IisIHHSI, [0 MOCSATAI0Th HA MpaBa
CyCHiJIbCTBa B MiJoMy, abo Ha Tak 3BaHi "mpaBa Aiuraxa". Cepem HHX
HaHOUTBII CYCMiIbHO HeOe3neyHi (3 TOYKM 30py Iapiaty) HisSHHS 1e: Ie-
penro0CTBO, BXKHMBAaHHS CIHMPTHHX HAIMOIB, Kpaaikka, po30iif, HemoBeneHe
3BHHYBAa4YCHHS B MEPENOOCTBI, BipOBIiACTYMHUNITBO i OyHT. CKIIaau IaHUX
3JI0YHHIB, X KBaJi(iKyI04i O3HAKHU, a TAaKOK OCOOJIHMBOCTI CaHKIIH, Iepen-
0adyeHUX 3a X BUMHCHHS, BKa3ylOTh Ha OCHOBOIIOJIOKHI NPHHIIWIY, SKi Ia-
HYBaJH B YacU CTAHOBJICHHS JNOKTPUHH MYCYJIBMAHCHKOTO KPHMIiHAJIBHOTO
npasa.

Kurrouosi cioBa: XyAayJl, MyCyJIbMaHChKE KpHMiHaJIbHE TIPaBO, 3I0OYNHH,
JoKepesa MyCyJIbMaHChKOTO KPUMIHAJIBHOTO TpaBa.
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