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Kathegpa LumMBiNbHO-NPaBoOBUX AUCLMMNNIH
dpaHuy3bKuii 6ynbeap, 24/26, Opeca, 65058, YkpaiHa

ONCTPUB'FOTOPCbKWI AOFOBIP TA MO0 MICLE
B CUCTEMI LMBIJIbHO-MPABOBUX JOTOBOPIB

Y CcTaTTi JOCAiAKYTHCA MOHATTA Ta NPaBOBa NpMpoja AUCTPUGHOTOPCHKOrO LOroBopy
K MpaBoBOi (hopMM OnocepeAKyBaHHA CYCMiNbHUX BIAHOCUH, WO BMHUKAKOTbL Y MpoOLeci 34ii-
CHEHHS AMCTPMG’HOTOPOM Ta BUPOBHMKOM (iMnopTepoM) MNigNPUEMHULbLKOI AiSbHOCTI Y cepi
AMCTprOYLiT. BuBYatOTLCA ICTOTHI YMOBM AMCTPMO’HOTOPCLKOrO 40roBopy. BrnaHavyaeTbea Micle
AMCTPUG’IOTOPCLKOrO OrOBOPY Y CUCTEMI LiMBiNbHO-NPaBOBUX AOTOBOPIB.

Knto4osi cnoBa: gnctpubyuis, AucTpmb’oTOpCbKNIA AOrOBip, HEMOIMEHOBAHWIA AOTOBIp,
cucTeMa LMBINIbHO-NPaBOBUX JOTOBOPIB.

MocTaHoBKa npo6aemn. Po3BUTOK TOBapoOGIiry Ta nosiBa HOBUX BUAIB NPOAYKLiT
Ha CBITOBOMY PWHKY CMpPUAIOTb aKTMBi3auii BUKOPUCTAHHSA HOPUANYHOT KOHCTPYKUIT
AMCTPMG’IOTOPCLKONO AOrOBOPY B YKpaiHi. Ane BITUM3HAHE 3aKOHOAABCTBO Ha CbOrof-
HiLLHI/ geHb He nepefbayae crewianbHOro NPaBOBOrO PEry/toBaHHS BigMoOBIAHMX CyC-
NifIbHUX BIAHOCKMH. Xouya B AeAKMX HOPMaTMBHO-NPaBOBUX aKTax MICTATbCA OKpeMmi
MOSIOXKEHHS, L0 CTOCYHOTLCA ranysi guctpmbyuii. Tak, MoctaHoBa KabiHeTy MiHicTpiB
Ykpainm Big 11.11.2009 p. Ne 1200 «[po 3aTBepMKeHHs MopsaaKy 34iACHEHHS ONTOBOI
Ta po3Api6bHOT TOPriBNi TPAHCMOPTHUMM 3ac06amMm Ta TX CKNaA0BMMM YacTUHAMW, L0 Ma-
0Tb iieHTUdIKaLiAHI HOMepU» YN.3 MICTUTb BU3HAYEHHS MOHATTS AUCTpMG’oTopa [4].

BigcyTHICTb crnelianbHUX 3aKOHOAABYMX NPUMKCIB WOA0 ANCTPUG IOTOPCLKUX [,0-
roBopiB cnpuunHsae npobaeMun, NoB’a3aHi 3 NPaBOBOK KBasihikalietd BiHOCKH, LU0
BUHUKAKOTb MiXX KOHTpareHTamu BifnoBigHUX [JOroBipHUX 3000B’A3aHb, LU0, CBOEID
4eproto, MoXe BNAVHYTU Ha ePeKTUBHICTb 3aXMCTY LMBINIbLHUX NpaB Ta iHTepecis CTo-
PiH Takux AOroBopiB.

BpaxoBytouu BulLe3a3HayeHe, akTyalbHICTb MUTaHb, Lo € NpeAMETOM AaHoro Ao-
CNigKeHHSs, He BUKIMKAE CyMHIBIB.

AHani3 ocTaHHiX gocnifkeHb i nybnikauin. MutaHHs, NoB’A3aHi 3 TEMOKO Aa-
HOro [OCNigKeHHS, BMBYaIUCL Takummn axisuamu, fK: . AHyuKiHa, |. ApceHi,
H. binkosa, M. IntowwuHa, M. Mosros, K. OgerHan, K. ¥nyrosa Ta iH. MpoTe A0 Ubo-
ro yacy y Hayui LMBINbHOro npaBa BiACYTHS €4HICTb AYMOK LLOAO0 NPaBOBOi NpMpoau
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ANCTPUG’IOTOPCLKOr0 A0roBOPY Ta 0CO6GMMBOCTEN NPaBOBOr0 PerysoBaHHA BiAnoBia-
HUX CYCMifIbHUX BiAHOCUH.

MeToto CTaTTi € BU3HAUYEHHSA NOHATTA Ta NPaBOBOT MPUPOAN ANCTPUG HOTOPCLKOro
[IOrOBOpPY, a TaK0oX 3’ACyBaHHA MicLs, sike 3aliMae AaHWUA JOroBip Y CUCTEMI LMBINbHO-
npasoBUX LOrOBOPIB.

Buknas ocHOBHOro matepiany. Liusinictu, fiKk npasuio, BifHOCATb 4OrOBOPU
AMCTPUOYLIT [0 TaK 3BaHWUX «HeMnoiMeHOBaHWX» A0roBOPIB, MOX/MBICTb YKNafaHHA
AKNX I'PYHTYETbCA Ha NONOXeHHAX LIMBiNnbHOro Kogekcy Ykpainu (gani - LK YkpaiHn)
wopno ceoboam gorosopy [1, cT. cT. 3, 6, 627].

Kpim LIK ¥YKpaiHu, nig yac yknagaHHa ANCTpmn6 0TOPCbKNX 4OTOBOPIB CAif Bpaxo-
BYBaTu HOpMU ["O0CNoAapcLKOro Kofekcy YKpaiHu, 3aKOHOAaBCTBa YKpaiHM Npo 3axucT
KOHKYPpeHLii, AKiCTb Ta 6e3neky ToBapiB, 3aXWMCT MpaB CNoXWBa4is ToOWO0. [0 TOro X
npu yknagaHHi 30BHILLIHLOEKOHOMIYHUX [0roBOPiB ANCTpUOYLIT Heo6XigHO 3BepTa-
TUCb A0 MONOXEHb 3aKOHY YKpaiHu «[Mpo Mi>XKHapoAHe nNpuBaTHe NpaBo».

[na po3ymiHHA CYTHOCTI BiHOCWH, LU0 OMOCEPeLKOBYIOTLCS HOPUANYHOK KOH-
CTPYKLi€0 AUCTPUG’IOTOPCLKOMO A0roBOpY, MOXHA 3BEPHYTUCH A0 BU3HAYEHHSA MOHAT-
TS AUCTPUOG’IOTOPCLKOrO AOroBOpPY, fKe MICTUTLCA Y N. 2 CT. 4:101 Takoro gxepena,
AK «PUHLMNKX €BPONENCLKOro npasa: KOMepLiiHe areHTyBaHHS, (ppaHLImM3a i AucTpu-
oyuis» (gani - NMA®/L), WO 3a CBOEID NPUPOACHD € 3BMYasMK. BignosigHo Ao 3a3Ha-
YEHOro J0KYMEHTY AMCTPUG’IOTOPCbKUIA AOrOBIp - Le AOroBip, 3rifHO 3 AKUM OfHa
CTOpOHa (NocTavanbHMK) 3060B’A3YETHCA MOCTaYaT iHLWIMA CTOPOHI (gMCTpub'toTopy)
NPOAYKLi0 Ha NOCTiiHi OCHOBI, a ANCTPMG’OTOP 3060B’A3YETLCA BUKYNUTK i, a no-
TiM nNpofjasaTy Bifj CBOro iMeHi Ta 'y CBOIX iHTepecax [5].

Ha Hawy AgymKy, Take BM3Ha4YeHHS, He3BaXKaloum Ha CBOO SIaKOHIYHICTb, B LioMy
PO3KPMBAE CYTHICTb AOrOBIPHUX BifHOCKH, L0 BUHUKAIOTb MiX CTOPOHaMu, Ta OCHO-
BHY MeTy Takoro ZioroBopy, AKoi NparHyTb LOCATTM CYy6’eKTU, yKNajatouu 4orosip.

Cnig 3a3HaunTH, WO NOCTava/IbHUKOM MOXe OYTU He TiNbKWU BUPOBHUK NPOAYK-
Lii, a M ekcnopTep 4n npofaselb. AUcTpnb'loTOop He € BUPOOHUKOM TOBaPY, OCKiNbKU
Kynye TOBap He ANA 3af0BOSIEHHS BNacHMX NOTpeb, a Ans Toro, Wob ioro nepenpo-
faTn B Mexax 06ymoBeHoT Teputopii. Oco6aMBICTIO AUCTPUB’IOTOPCLKUX (ipM € Te,
L0 BOHW € yYaCHMKaMW 30BHILLHLOTOPrOBE/IbHOr0 06iry. AncTpnb'toTopu peanisytoTb
3aKyn/eHWn No iMNOpTy TOBap Ha TepuTOpii CBOET aep>XaBU. BOHM CTBOPIOIOTL CBOKO
36yTOBY Mepexy, (hopMyloTb CKNaAcbKi 3anacu ToBapiB, 3aiMalOTbCsA AOCAILKEHHSM
nonuTy Ta peknamn. Bennki BUpo6HUKKM 3a3BMYali 3AiliCHIOOTL peanisalilo CBOro To-
Bapy B iHLWIMX KpaiHax 3a 4ONOMOro0 yKiafaHHs A0rosopy i3 guctpub'totopom [7].

K. ¥YnyroBa, XxapakTepu3ytoumn npaBoBUiA 3B’A30K, L0 BUHMKAE MiX NocTayasibHu-
KOM Ta AUCTPMO’IOTOPOM Y paMKax AUCTPUO’IOTOPCLKOro [0roBopy, 3BepTaE yBary Ha
Te, LLLO CroYaTKy, Ha eTani BUHUKHEHHS OPUANMYHOTKOHC T PYKLUIT AMcTprb o TOpCbKOro
forosopy (Kypcus Mili - J1.M.), BifHOCUMHMN MiX 3a3HaYeHUMN Cy6’eEKTaMn BUHUKaANW B
pe3ynbTaTi YCKNafHeHHs 3060B’A3aHHA MiXK CTOPOHaMMW AOroBOPY MOCTaBKW, MpoTe iX
nofanbLlUnin pO3BUTOK NPU3BIB L0 (POPMYBaHHA CaMOCTINHOro 3060B’A3aHHS, a OTXe,
i caMocCTiliHOro BMAy AiANbHOCTI (ANCTPMO’IOTOPCHKOT AiSNbHOCTI), WO MalTb TICHWUIA
3B’A30K 3 JOroBOpOM noctaBku [11, c. 140Q].

I. ApceHi 3a3Havag, LU0 NpeaMeTOM ANCTPUG'IOTOPCLKOIO JOrOBOPY € 3060B’A3aHHA
AMCTpUG’oTOpa KynyBaTu Ta nepenpojasatii NesHi ToBapy Bif CBOro iMeHi Ta 3a CBild
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paxyHOK Ha NeBHili TepuTopii, a TaKoX He CTBOPIOBaTM 3060B’A3aHb A4/18 NocTavabHuU-
Ka 'y 3B’A3Ky i3 TaKum nepenpogaxem [7, c. 141].

M. IntoWwnHa BKasye, L0 «B NpegMeT ANCTPUOB'IOTOPCLKOro AOroBOpY BXOAATb Aii
AMCTpUG’oTOpa, AKi MatoThb CYTO CneunivyHNA XapakTep, a TakoX BNAMBaKThL Ha [0-
CAFHEHHA MeTU: 060B’A30K AOTPMMYBATUCS KiNbKOCTI NPOAaXiB, He BeCTU NPOAaX TO-
BapiB iHLWINX BUPOBHNKIB, BECTU NPOJaX 3 BUKOPUCTAHHSIM TOPrOBe/lbHUX TEXHO/OTIN,
nepegb6aveHnx yrogor, 4OTpMMyBaTUCs 06yMOBEHUX cnocobiB npogaxy» [9, ¢. 36].

Ha aymky K. Ynyrosoi, came «oco61vMBuiA NpeaMeT» € KBalihikytouo 03HaKOH
ANCTPUG’OTOPCbKOro f4orosopy. BiH nonsirae y HagaHHi AUCcTpu6’toTOPOM 0CO6/IMBOMO
poLy nocnyr, 4Ns 4oro AUCTPUB’IOTOP BUMHSE 3 NOCTaYa/IbHUKOM NepiofuyHi Npaso-
YMHM 3 HabYTTA TOBaPiB OCTAHHLOIO | NPABOYUHY 3i CBOTMW NOKYNUSAMU LLOAO NOAasb-
LIOro nNpogaxy M 3asHayveHUx Tosapis [11, c. 140].

Beaxkaemo, WO KBanidikayia i gucTpub’ioTopa K HafjaHHA Nocnyr Mae BaX-
NIMBE 3HAYEeHHSI AN 3’iCyBaHHS MPaBOBOI NPUPOAN AUCTPUOG’HOTOPCbKUX AOTOBOPIB i
BUOKPEMJIEHHS X K CaMOCTINHMX LOroBOPIB LMBINLHOIO Npasa.

JouinbHo 3BepHYTK yBary Ha Te, Wo MA®PL BMAainATb TP OCHOBHI BUAM [0-
roBopy AMCTPUOGYLii: AOroBip BUKIKOUYHOI AUCTpMOYLIT - Ue AOroBip, 3rigHO 3 AKUM
noctayanbHUK 3060B’A3yeTbCA MOCTayaTM ToBapy (NPOAYKUiO) TiflbKA OLHOMY
ANCTPUG’oTOpY B MeXXax ofHiel TepuTopii (n. 3 ¢T. 4:101 MA®L); aorosip BUGIpKOBOT
ANCTPUBYLIT - Le A0roBip, AKNiA nepefbavae 3060B’A3aHHA NOCTavYalbHUKA NOCTavaTy
TOBapwu, NPSMO YM OMOCEPEKOBaHO, TibKU ANCTPMO’IOTOpaM, AKi 6ynn obpaHi Ha nig-
CTaBi nNeBHOro Kputepito (M. 4 ct. 4:101 NMA®/L); AOroBip BMKIOYHOIO NPojaxy - Le
AMCTPUOB'IOTOPCLKIWIA LOTOBIp, 3rifHO 3 AKUM AUCTPMG’IOTOP 3060B’A3YeThCS NpUAGaTK
TOBap BUK/KOYHO Bif nocTayanbHMKa abo CTOPOHM, BU3HAYeHOI nocTavanbHUKoM (M. 5
cT. 4:101 NA®AO) [5; 7].

I. ApceHi crnpaBef/iMBO BKa3ye Ha Te, L0 BCi TPU 3a3HayeHi BUAM JOrOBOPY AUC-
TpMoyLiT NopyLyTb YMOBU «3[40POBOI» KOHKYPEHUil Ha PUHKY MEeBHOro TOBapy.
AKe [OroBip BUKIOYHOT ANCTPUOBYLIT opMye YMOBU 415 MOHOMNONLHOT AifNIbHOCTI
ANCTPUG’IOTOPa Ha PUHKY NEBHOMO TOBapY Ta Ha NEBHii TepuTopii; A0rosip BUOIPKOBOT
AMCTPUBYLIT CTBOPIOE NepeflyMOBU Ans (hOPMYBaHHS aHTUKOHKYPEHTHOrO cepefoBu-
A Ha PMHKY MEBHOrO TOBapy Ta Ha MEeBHiii TepMTOPIT Yepe3 AOMiHYOUY ponb Fpymnu
0Ci6, AKi NpakTM4HO MepebyBatoTb Mif yrpaBaiHHAM NocTavanbHUKa, a Npu yKnagaH-
Hi JOroBopy BMKKOYHOIO MPOAaXKY HAAXOMKEHHA TOBapy Ha PUHOK KOHTPOSOE He
AMCTPUG’OTOP, a NocTavyasibHUK ToBapy, TUM CaMUM BU3HAYaKOUM MOX/MBICTb MpU-
L6aHHA MEeBHOro TOBapy TifIbKM Y HbOro 0co6ucTo. Mpu LbOMY iHTEepecH iHWUX no-
CTavya/lbHUKIB TaKOX MOXYTb OYTW iCTOTHO 06MEXeHI, SKWO KiNbKiCTb AOroBOpiB BU-
K/IIOYHOr0 NPOAaXy 3 O4HUM MOCTava/lbHUKOM NePEBULLUTL HYACTKY PUHKY, SKY 3aiimae
anctpub’otop [7, ¢. 141].

ABTOp TaKOX 3a3Hayae, L0 He3anexHo Bij Buay AUCTPUG'IOTOPCLKOro A0roBopy
060B’A3KamMK nocTavasbHUKa € NOCTa4aHHs 3aMOBIEHOT ANCTPMOB'IOTOPOM MPOAYKLUT;
iHhopMyBaHHA AWCTPMO'IOTOPa LWOAO0 BNACTMBOCTEN TOBapiB, LiH Ta YMOB MpPOAaXy
TOBapiB; PEeKOMEH0BaHNX LiH Ta YMOB nepenpojaxy ToBapiB; ByAb-AKUX 3HAYYLLUX
3B’A3KIB MiX NOCTaYa/IbHUKOM Ta CNOXMBa4YaMu; Oy ab-aKNX peknamMmHUX KamnaHiii; no-
nepepkeHHs 4MCTPMG’IOTOpa B PO3YMHUIA CTPOK MPO Te, W0 NocTavyaibHUK nepeabayye
4M MOBUHEH NepefbaunTh, WO 06CArM BUKOHYBAHMX HUM MocTadvaHb OyayTb iCTOTHO
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MEeHLLUE, aHDX ANCTPUG’IOTOP OYiKyBaB; HafaHHA AMCTPMG’OTOPY 3a PO3YMHY LiHY BCiX
HasBHMX PeKNaMHUX maTepianis, HEOOXigHUX ANS HaNeXHOT ANCTPUBYLii Ta NpocyBaH-
HS TOBapy; AOKNafaHHN BCIX MOXINBUX 3yCW/b A4S TOTO, LL06 He HAWKOAWUTY penyTa-
Lii ToBapis Ta Toprosoi Mapku [7, ¢. 142].

KepiBHMLUTBO N0 CKNagaHHK MiXKHApPOAHUX ANCTPUG’IOTOPCbKUX yrog MixkHaposd-
HOi ToproBoi manatu Ta MA®/[, 3akpinatoTb HACTyMHI 060B’I3KM AUCTPMG’OTOpa:
KynyBaTu Ta Mepenpojasati TOBap Bif CBOro iMeHi Ta 3a CBIil paxyHOK; 3almartuncs
opraHisauieto Npoaaxy Ha NeBHiil TepUTOPIi; He CTBOPIOBATM 3060B’3aHb A/t BUPO6-
HMKa; foKnafgatu 3ycuib, Wwo6 36inbWwmnTK 36yT TOBapiB; HagaTu iH(opmauito wWoao
Oyab-aKUX BUMOT, AKi npefd’saBneHi 3 60Ky TpeTix ocCi6 LWoLO NpaB iHTeNeKTYanbHOl
BMIACHOCTI; ByAb-SKMX NOCAraHb Ha iHTENEKTYyalbHY BNACHICTb NMoCTavyasbHMKa 3 60Ky
TpeTix 0cib; NoBiLOMWUTM MOCTavanbHMUKa B PO3YMHUIA CTPOK, AKLLO BiH nepeabayvunTsb,
o oro noTpebu 6yayTb CYTTEBO MEHLII, aHiXK nocTayanbHUK MOXE O4iKyBaTu; A0-
TPMMYBATUCS IHCTPYKLiA nocTayanbHUKa, Po3pobaeHNX ans 3abe3neyeHHs HaneXHoT
AncTpubyLii ToBapis abo Ans NigTPMMKK penyTauii ToBapis; HagaTv AOCTyn 4O Npwu-
MileHb McTpub’oTopa ANa NepeBipKM AOTPUMAHHA HUM CTaHAapTiB, Y3rOMKEHUX B
[IOrOBOpI IHCTPYKLUIIA; AoKNnagaTu 3ycub, aby He HaLKOAMTY penyTalii ToBapiB Ta Top-
roeoi mapku [5; 6].

H. BinkoBa 3BepTac yBary Ha Te, W0 36yT roToBOT NPOAYKLii 3a3BMYail CynpoBo-
[DKYETbCA 0OMEXeHHsIM cBoGoAW Ai ancTtpmb’toTopa. Hanmpuknag, 3060B’A3aHHSM
YTPUMATUCH Bif, KOHKYpPeHLiT 3 BAPOOHUKOM MPOTAroM TepMiHy AiT LOroBopy Ta mic-
N5 MOro nNpunuHeHHs. OBMeXeHHS MOXYTb CTOCYBaTUCA i TepuTopii Npojaxy ToBapy
ab0 3a3HavyeHHs B JOroBopi cNocobiB KOHTPO/IO 3a AiANbHICTIO ANCTPUG’IOTOpPa, AK-TO
BCTQHOB/IEHHA LjiH Nepenpogaxy ToBapis. Takox HeobXigHi yMOBU Ana cniBnpavyi Mo-
XYTb 6YTW po3p0o06/eHi NuLle 3a HAABHOCTI TPUBAIUX LOrOBIPHUX 3B’A3KIB MIDXX CTOPO-
Hamu, agpke Taki BifHOCUHUN He MOXYTb 6yTu enisognyHumu [8, c. 389; 10].

Ane, BMX04AYM 3 HOPM YKpalHCbKOro 3aKOHOAAaBCTBa, a CaMe 3aKOHY YKpa-
THN «IMpo 3axMCT E€KOHOMIYHOT KOHKYpPEHLUii», 3a3HayeHi O0OMEXEeHHS AifNbHOCTI
AMCTPNG’IOTOPa, Ha NEPLUNA MOrNAg4, MOXYTb 34aTUCS MOPYLUEHHAM MOI0XKEHb 3aK0-
Hy. AKe 3rigHo 3i CT. 6 BKa3aHOro 3akOHY BOHUW MOXYTb PO3rnsfatucs K aHTUKOH-
KYPEHTHI Y3ropkeHi fii, BUNHEHHA SAKUX 3a60POHEHO i TArHe BignoBifanbHicTb. Ha-
TOMICTb CT. 8 3aKOHY YKpaiHu «[1po 3aXMCT EKOHOMIYHOT KOHKYpeHLii» nepepbavae
MOX/IMBICTb BCTAHOB/IEHHS MEBHUX 06MEXEHb TiNlbKW Yy pasi: AKLWO0 BOHU He NpuU3Bo-
[STb 10 CYTTEBOr0 06MEXEHHS KOHKYPEHLiT Ha BCbOMY PUHKY YU/ B 3HAYHIl oro vac-
TWHI, Y TOMY YXCNi MOHOMONI3aLii BigNOBIAHWX PUHKIB; 0OMEXEHHS 4OCTYNY Ha pu-
HOK iHWWNX Cy6’eKTiB rocnojaptoBaHHs; eKOHOMIYHO HEOBIrPYHTOBAHOIO MifABULLEHHS
LiH abo gediynTy ToBapis. CTarTs 9 3a3HaYEHOro 3aKOHY TaKOX AOMYCKAaE BBEAEHHS
06MeXeHb Woa0 nepeaadi Npas iHTeNEKTyanbHOT BNACHOCTI abo W00 BUKOPUCTaHHSA
06’eKTa nNpaBa iHTeNeKTYya/bHOT BNaCHOCTI. 30KpeMa Lie CTOCYETLCA 0B6CAry npas, AKi
HafJalTbCs, CTPOKY Ta TepuTopil A4il 403BOMY HA BUKOPUCTaHHA 06°eKTa npaea iHTe-
NEKTyanbHOT BNACHOCTI, a TaKoX BMAY JiANbHOCTI, C(hepn BUKOPUCTAHHA, MiHIMab-
Horo obcAry Bupo6HuuTea [3].

Cnig 3a3HaunTK, WO ANCTPUG’IOTOPCLKNIA OTOBIP He MOXE BYTW YKNageHo Ha Te-
puTOPIT Aep>kaBu, ae AUCTPUG’IOTOpa 3apeecTPOBaHO AK Nignpuemus. Ha BHYTPilLHbO-
MY PUHKY KpaiHW YKNafaeTbCca Takuil BUA LOroBOpY AUCTPUOBYLIT AK LOroBip BUK/IOY-
Horo npogaxy [7, c. 143].



MPABOBA JIEPXABA 317018 167

OKpeMoT yBaru 3acflyroBye nuTaHHs BifNOBifaNbHOCTI 32 HEHANEXHY AKICTb TO-
Bapy. MepeBaXXHO NPUAHATO BBaXKATK, L0 TaKy BiAMOBIAaNbHICTL HECE ANCTPUG’IOTOP.
Ane u. 3 cT. 614 LUK YKpaiHu 3aKpintoe, WO NpaBoynH, SKUM CKaCcOBYETLCS UM 06-
MEXYETbCS BiAMOBIJaNbHICTb 38 YMUCHE NOPYLLEHHS 3060B’A3aHHS, € HIKYEMHUM [1].
MyHKT 14. 2 cT. 207 F'o0CcNoAapcbKOro KoAeKcy YKpaiHu BKasye, WO HiKYeMHMMU BU3Ha-
FOTbCA Yroau, AKi BUKOYaoTb a60 06MEXYHTb BiAMoBiganibHICTb BUPOOHUKA NPOAYK-
Wi, a n. 34. 3 cr. 216 Uporo X Kogekcy BCTAHOB/IOE, WO Y rocnofapcbKoMy A0roBopi
HeNpMNYCTUMI 3aCTEPEXEHHS WO0A0 BUK/IOYEHHS ab0 0OMEeXeHHs BiAMNOBifanbHOCTI
BUPOGHMKa npoaykuii [2].

Y opuanYHili nitepaTypi 3a3HayaeTbCsl, WO iICTOTHUMK YMOBaMMK [0OroBOpYy AWC-
TpnoyLii € yMOBM WOA0 NpeameTy, LiHW TOBapy, BUHaropoan AUCTpu6’toTopa, Tepu-
TOpiT po3noBClOMKeHHST ToBapy [7, c. 143]. Kpim Toro, AUCTPUG'IOTOPCLKNIA AOTrOBIp
4acTO NOB'A3YI0Th i3 NOHATTAM eKCK/03UBHOCTI. Tak, EKCK/THO3MBHICTL MOXE NPOSB/S-
TUCA Y NMEBHUX 0OMEXEHHAX MpaB AMCTPMG’OTOPIB, NPO SKi MU BXe 3rafyBasin BULLE,
HafaHHI AMCTpUG’oTOPY EKCKITHO3UBHUX NPaB Ha NPOAAX /nLLEe MNEBHOT YaCTUHW acop-
TMMEHTY TOBapiB, 3a60pOHI Npodaxy ToBapiB Yepe3 Mepexy IHTepHeT Towo. Afe 3aKo-
HOZaBCTBO YKpaiHW He MiCTUTb BU3HAUYEHHS 3MICTY faHOi kaTeropii. Buxogasuu 3 Lboro,
npw yKNagaHHi 4oroBopy cnif Ay>e peTesibHO NiAX0ANTN L0 NOHATTS eKCKO3MBHOCTI
Ta leTaNbHO Y3ropKyBaTy BMNAMB OCTAHHLOT HA NpaBa Ta 060B’A3KN KOHTpareHTiB [10].

HeobXxigHO 3a3Ha4yMTW, WO B HOPUAUYHIN NiTepaTypi AOroBip AMCTPUOYLIT YacTo
MOPIBHIOKOTb 3 IHWUMW BULAMU JOrOBOPIB.

Tak, AUCTpMBYLito iHOAI NOPIBHIOKOTH i3 LJOrOBOPOM KOMEPLiNHOT KOHLeCIT. 3rigHo
3i cT. 1115 LUK YKpaiHu 3a oroBopoM KOMEpPLinHOT KOHLeCiT ogHa cTopoHa (mpaBo-
BO/I0AiNeLb) 3060B’A3y€TLCA HAAaTK APYTili CTOPOHI (KOpUCTyBayeBi) 3a nnaTy npaBso
KOPUCTYBaHHS HaeXHMMMU LiiA CTOPOHI npaBamu 3 METOO BMTOTOB/IEHHS Ta (abo) npo-
[LaXKy NeBHOro suay Toeapy. 3ay. 1cr. 1116 LIK YkpaiHu npegmeToM 4OroBOPY KOMep-
LiHOT KOHLLECIT € KOHKPETHI npaBa (NpaBo Ha BUKOPUCTaHHA 06’€KTIiB iHTENEKTYyallb-
HOT B/IACHOCTI, KOMepLiiHOro AocBigy Ta fginoBoi penyTauil) [1], ane npu yknagaHHi
AMcTprn6'IOTOPCLKOr0 A0roBOpY 3a3BMuail nmpasa He mepegaroTb. TOMY roBOpMTY MpO
NoAI6HICTb AaHMX AOrOBOPIB, Ha HaLy AYMKY, He € AOLiNbHUM.

Takox B 0roBopi AMCTpMOYLiT HamaratoTbCa BigHaWTM 03HaKM 4OrOBOPY NOCTaB-
KW. ¥ HopMmi 4. 1cT. 712 LUK YKpaiHm 3a3Ha4yeHo, WO 3a AOroBOPOM MOCTaBKM Mpo-
faselb (NocTayvaibHUK), AKWIA 3MIACHIOE NiANPUEMHULLKY AiS/IbHICTb, 3060B’A3y€EThCA
nepeAaTu y BCTAHOBIEHMI CTPOK (CTPOKM) TOBap Y BAACHICTb MOKYMUA ANS BUKOPUC-
TaHHA 1MOro y NignpueMHULbLKIN AigNbHOCTI abo B IHLWIMX LinsX, He NOB’A3aHNX 3 0CO-
O6UCTUM, CiMeliHUM, AoMallHIM a60 iHWWM MOoAiGHUM BMKOPWCTAHHSM, a MOKYMelb
3060B’A3y€TbCA NPUIAHATI TOBAP | CNIATUTU 3@ HLOIO MEBHY FPOLLOBY cyMmy [1].

Buxopgsaun i3 BKasaHoro, cnig, Hacamnepes, 3BepHyTW yBary Ha TpuBasnicTb 060X
forosopis. Tak, AOroBip AucTpmnbyuii nepefdavae nocTayaHHA ToBapy AUCTpUG’IOTOPY
Ha MOCTIliHI OCHOBI, BOAHOYAC NeraibHe BU3HAYEHHS LOTOBOPY MOCTaBKU HisIKOT 03Ha-
KW TPUBANOCTI He MICTUTb. TakoX B [0OroBopi NOCTaBKM HeMae BKa3iBKM Ha TepuUTo-
pianbHWUIA acnekT, HaTOMICTb AMCTpUOYLia nepeabayae Ail AUCTPMO’HOTOPa HA MEBHIl
TepuUTOopIl, WO CTaHOBUTb NPeAMET A4aHOro A0roBopy (K 6yn0 Hamu 3a3Ha4YeHOo BULLE).
BopgHouac neBHOK MipOK0 MOXHa FOBOPUTY NPO AesKy NoAibHIiCTL 060X BUAIB AOr0OBO-
PY Y YaCTWHI LiNbOBOT 03HaKU. Amxe AUCTPUG’IOTOPCHKUIA JOTOBIp YKNafaeTbea As
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KyniBAi ToBapy ANCTPMO’OTOPOM i3 METOIO /A0r0 NOAabLLIOro NEPENpPOAaXKy, a oroBip
NnocTaBKuW nepefbdayae BUKOPUCTAHHA TOBAPIB Y NiANPUEMHULLKINA AiANbHOCTI, Y po3y-
MiHHS SIKOT B laHOMY BMNaAKy fAesKi (haxiBLi BKafaTh i HacTynHWiA npogax [1; 11].

ICHYe AymKa i MPO CXO0XICTb AUCTPUG'IOTOPCHKOro AOroBOpPY i3 4OrOBOPOM KyniB-
ni-npojaxy. Ane, Ha Hall NOrnsaf, Take MOpiBHAHHA € HeOpeYHUM, TOMY L0 KyniB-
NA-NPoJaX Mae Ha MeTi BCTaHOB/IEHHA MpaBa BAACHOCTI Ha NeBHY piy, TOBap TOWO, a
rofIoBHa iges aucTpubyLii nonsrae y noganbLuiii opraHisauii 36yTy npuabaHoro ToBapy
i3 METOK OTPMMAHHS rPOLLIOBOT BUHArOPOAN.

Jorosip gucTpubyLii BapTO BigPi3HATY i Bif areHTCbKUX BiAHOCUH, BPerynb0oBaHmX
rnasoto 31 MocnoaapcbKoro Kogekcy YKpaiHu. Tak, AUCTPUG’I0Top Ai€ K He3aneXHWIA
Cy0’eKT, AKUIA Kynye i nepenpofae ToBapu Bif BMacHOro iMeHi, y CBOIX iHTepecax Ta
3a CBili paxyHOK, HaTOMICTb KOMepLiiHWIA areHT, 3rigHo 3 4. 1cT. 295 Nocnogapcbkoro
KOZEKCY YKpaiHu, A€ LWISAXOM NocepeHMLTBA Bif iMeHi, B iHTepecax, MNif KOHTPoem
Ta 3a paxXyHOK Cy6’eKTa, AKOro BiH NpeAcTaBase; AUCTPUG’HOTOP NPU PO3MNOBCHOMKEHHI
TOBapy BWCTYMae K Oro akTUYHWUIA BNACHUK, TOAI SIK KOMepLUiHWIA areHT yKnagae
[lOroBOpM LLOAO TOBapy, BMACHMKOM SKOrO 3a/MLiaeTbCs Cy6’eKT, IHTEPECK SIKOTO BiH
npeacTaBnse; NpUbYTKOM ANCTPMO’IOTOPA € Pi3HULA MK LLIHOK 3aKyniBAi Ta LiHOH
nepenpoaaxy ToBapy, a NpMOYTKOM KOMEPLIHOro areHTa € BMHaropoda, nepegdadeHa
areHTcbkumpaorosopom [2; 10].

LOuncTpnb’loTopchbKniA AOroBip BaXIUBO BIAPI3HATM i Bif AWNEPCbKOro A0roBo-
py. PisHMUS nonsrae BXe B caMuX MOHATTAX. AucTpnb'toTopom € 0coba, aka yKnana
[IOTOBip AMCTPMOYLIiT 3 BUPOOHMKOM (NOCTavyanbHMKOM) TOBapy 3aAns MOro HacTyn-
HOro MpoJaxy Yepes CBOK AUNEPCbKY Mepexy, a Aufiep - 0coba, fKa YNoBHOBaXeHa
ANCTPUG'IOTOPOM Ha PO3MOBCIOMKEHHS Bif CBOrO iMeHi TOBapy cepef KiHLUEBMX CMo-
XXUBayiB, Npo WO CBigunTL BULLe3rafaHa Hamum MoctaHoBa KabiHeTy MiHicTpis Big 11
nuctonaga 2009 poky Ne 1200 [4].

Y opuanyHii niTepatypi 3a3Ha4Ya€TbCA, WO FOMOBHO BiAMIHHICTIO AMNEPCbKO-
ro Ta AUCTPUG'IOTOPCLKOro J0roBopiB € creyundika cy6’ekTHOro ckinagy. Cy6'ektamu
OMCTPMG’IOTOPCLKOrO A0r0BOPY 3a3BMYail € mocTaya/ibHUK-BUPOGHUK TOBapiB Ta
npoeciiHniA AMCTPUG’IOTOP, SIKWIA BOMOAIE HanaroKEHUMK 3B’I3KaMW TOBapo-
pO3MOAiNy, TOProBenbHOK Mepexew Towo. ToMmy AOorosip AUCTpuOYLil BapTo Bij-
Pi3HATM BiA AWMNEPCbKMX Yrof, HesBaXkarum Ha Te, WO AWNepCbKa AiSNbHICTb, Tak
camo fK i AMCTpM6'loTOpChbKa, nepefbayvae yknagaHHA MNpPaBOYMHIB MOCEPELHUKOM
Bifl CBOro iMeHi Ta 3a CBili paxyHOK 3 MeTOK HaCTYMHOro mepenpogaxy Tosapy. Be-
NVKI ANCTPUG’IOTOPKU, OpraHi3oBYOUM KaHanu 36UTy, yKnagalTb MpsiMi 4OroBopu 3
po3apibHMMK NpodaBuUAMK, ONTOBMMMK OpraHisauisiMmun, a TakoX 3 gunepamu, siKi Tak
camo, AK i po3gpi6Hi TOprosui, € y4aCHUKamMy KiHLUEBOT NaHKWU KaHasy TOBapopo3no-
[iny, a haKTUYHO MepefoCTaHHIMW TOProBUMW BNacHMKaMu TOBapy Mepeq Aoro KiH-
LIEeBMM CMOXMBAYeM. Y MepeBaxkHid 6inblWIOCTi BUMAAKIB AWNEPCbKI yroan yknaaa-
I0TbCA MK AMCTpUOG’IOTOpaMK Ta aunepamun. Y BUNafKy, AKLLO KaHan TOBapopo3no-
[iny He MIiCTUTb B CBOEMY CKNafi NaHKy agMcTpu6’oTopiB, BUPOOHMK (nocTavanbHUK)
MOXe YK/aCTU AMNEePCbKWiA A0roBip HanpsaMy i3 gunepoM. Todi HaiuacTiwe yknaaa-
ETbCA Takuidi BUA AUCTPMO'IOTOPCLKOrO AOrOBOPY SIK JOTrOBIP BMK/IIOYHOIO MPOAaXy
[7, c. 143-144].
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BucHoBKM. BpaxoBytoun BULLEe3a3HAUYEHE, MOXHA [iATM BWUCHOBKY, LU0
ANCTPUO’IOTOPCLKMIA AOrOBIp Mae CaMOCTINHI NpeaMeT, YMOBU Ta MeTy, WO, Y NigcyMm-
Ky, 403BONSIE BUOKPEMUTM AOr0 cepef iHWNX LMBINbHO-NPaBOBUX A0rosopis. OTXxe,
BiH € CaMOCTiliHUM [0roBOPOM LMBINLHOMO MNpaBa, SKUWA Y BITYU3HAHIA LuMBINicTMLI
BiAHOCUTbLCA 4O HENoiMeHOBaHWX LOroBOpIB.
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AONCTPNBEBHOTOPCKUIN OOITOBOP N EIMO0 MECTO
B CUNCTEME NI'PAXKOAHCKO-TNMPABOBbLIX 4OTOBOPOB

Pestome

B cTaTbe nccnefytoTca NOHATUE M NPaBOBas NpPUpoAa AUCTPUBLIOTOPCKOro LOroBopa Kak npa-
BOBOW (hOpMbl ONOCPEA0BaHNSA 06LL,ECTBEHHbIX OTHOLLEHWIA, BO3HMKAIOLLMX B MPOLLECCE OCYLLECTB/Ie-
HUA AUCTPUOLIOTOPOM ¥ Npou3BoAMTeNeM (MMMOPTEPOM) NPEeANPUHUMATENBCKON AeATeNbHOCTY B
chepe AUCTpMbYLMU. M3yyaroTca CyLLeCTBEHHbIE YCI0BUA AUCTPUOLIOTOPCKOro forosopa. Onpege-
NAETCA MecTo ANCTPUOLIOTOPCKOro 40roBopa B CUCTEME rPaXk4aHCKO-NpaBoBbIX 40r0BOPOB.

KtoueBble cnoBa: AUCTpUGYLMS, ANCTPUGLIOTOPCKMIA A0rOBOP, HEMOVMEHOBaHHbIA 40roBop,
CHCTeMa rpaXkaHCKO-MpaBOoBbIX [J0rOBOPOB.
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THE DISTRIBUTOR AGREEMENT AND ITS PLACE IN THE
SYSTEM OF CIVILAGREEMENTS

Summary
In the article the concept and the legal nature of the distributor agreement as legal form of a me-

diation of the public relations arising in the course of implementation by the distributor and producer
(importer) of an entrepreneurial activity in the sphere of distribution are investigated. The significant
conditions of the distributor agreement are studied. The place of the distributor contract in the system
of civil agreements is defined.
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