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ITPOBJIEMU OCKAPXEHHA ITPABOBUX
AKTIB YIPABJIIHHA

CraTTa npucBgUeHa IpoodjieMaM OCKapXEHHS B CYAO0BOMY MOPSAKY
aKTiB yIIPaBJIiHHS, IKi BUIAIOTbCS OpraHaMu my0J1iyHo1 Biiaau. Po3risHyTo
MMUTAHHS, OB’ SI3aHi 3 TPOLIEAYPOIO OCKAPXKEHHS HOPMATUBHUX Ta HEHOP-
MaTMBHMX aKTiB, 3 PO3MEXYBAaHHSM i BU3HAHHSM HEIiICHUMU Ta HiKYEM-
HUMMU yIIPaBIiHCbKUX aKTiB.
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T pyHTOBHA po3po0Ka Teopil aIMiHiCTpATUBHOTO aKTa OyJ1a 3arpoBaKeHa (hpaHIy3b-
KMMMU i HIMELIbKMMM MIPaBO3HABLSIMU. Y BITYM3HSHIN NpaBOBiil HaylLli MATAHHS, ITOB’s13a-
Hi 3 aKTaMU YIIPABJIiHHS Ta OKPEMUMU aCMEKTAMU 1X OCKApXKEHHS 3aiMaIUCs JOCTIAHN -
K1 aaMiHicTpaTuBHOTo npaBa: KoctenkoB M. B., Tuxomupos 1O. O., Bacunbes P. @.,
Korenescebka I. B., Manoxin B. M., boryuskuii B. B., Anymikin }O. C., JI. H. baxpax,
C. . Xa3aHoB Ta iH.. /leTanbHe NOCIiIXKXEeHHS iIHCTUTYTY IPaBOBOr0 akTa 3aKOHOMIpHE,
00 BiH BM3HAYA€ETHCH SIK OJAWH 3 LEHTPAJIbHUX Yy rajay3i aIiMiHICTpaTUBHOTO MpaBa, i
OMOCEPEIKOBYE BCl HAMBAXKJIMBIILI (PyHKIIII ITyOIIYHOTO YIPaBJIiHHS; aJlKe AepKaBHU
arapar € OITOpHOIO KOHCTPYKIIi€l0 Oyab-gKoi nepxau [1, 268-278].

VYHidikallisg mpaBoBUX iHCTUTYTIB, MoaM(iKallisg opM Ta 3aco0iB yIpaBJIiHHS, IPUBO-
JUTH 10 TOTO, 1110, B T€OPil TOCIIOJapChKO-TTPAaBOBOI HAYKU 3a/TMILAIOTHCS HEAOCTiIKEHM -
MU IIMTAHHS, OB’ sI3aHi 3 3aXMCTOM Cy0’€KTiB rocoAaprOBaHHS Bij BIUIMBY HEIIPaBOMi-
PHUX pillleHb i il opraHiB My0JIiYHOI Biaaau. AOCOJIOTHO HEAOCIiIXKEHOIO 3aUIIAETh-
Cs KaTeropisi akTy rocrnoJapChbKOTO YIIPaBIiHHS, HEBUPILICHUM 3aJIUIIAETHCS MUTAHHS
MiACYAHOCTI CIpaB 3 OCKAp>KEHHSI HEHOPMAaTUBHMX aKTiB. Y 1Iili CTaTTi MOCTaBJICHO 3a
METY PO3IJISIHYTM OKpeMi mpoOJjieMu, IMPOraJuHu B IIPaBOBOMY PETYJIIOBAHHI NMUTaHb
OCKApP>XKEHHS aKTIB YIPaB/IIHHS, a TAKOX HEOAHO3HAYHOCTI MTO3ULIIA 3aKOHOAABLIS 3 TTH-
TaHb CYyJIOBOI0 OCKAp>XXEHHS HETIPAaBOMIPHMX aKTiB yIpaBIiHHSI.

Y 3B’513Ky 3 pO3BUTKOM MPaBOBOI CUCTEMU JI€PKaBU, 31 CTBOPEHHSIM HOBUX iHCTUTY-
TiB, 3pOCTA€ yBara J0 SIKOCTI ME€XaHi3MiB ITyOJJIYHUX IMPABOBIAHOCHUH Y XUTTI CYCHIJIbC-
TBa B LIJIOMY, i KOHKPETHO — OKPEeMUX iHAWBIAYYMiB, y IisSJIbHOCTI OpraHiB AEp>KaBHO-
ro yInpaBJIiHHSI Ta MiCLIEBOro caMoBpsiAyBaHHs. OcoOJIMBY yBary BapToO 3BEpHYTHU Ha
Mpo0JIeMy IMPAaBOMIPHOCTI [ii1, CIPSIMOBAHUX HA MPUMHSTTS ITPABOBUX AKTIB YIIPABJIIHHS
Ta “MOXKJIMBICTb IXHBOTO OCKApP>KEHHS Y BUMIaaKax, KOJIM Ha AYMKY 1X ydaCHUKA 3 TIPUIH-
STTSIM TaKOTO aKTa MOPYLIYIOThCS oro rmpasa abo cesodogu” [2, 773].

Ockap:keHHsI MpaBOBUX aKTiB yIpaB/IiHHS, BUSIBJICHHS 1X FOPUINYHOI OOTpPYHTOBAHO-
CTi € YaCTUHOIO OiIbII 3arajJibHOI MpOOJIEMU — BUPILIEHHS aIMiHICTPATUBHO-ITPABOBUX
CIOPIiB SIK OJHOTO 3 BUIIB IOPUANYHUX cynepedok [3, 29-36]. OqHuM 3 HallBaxKINUBi-
IIMX KPUTEPIiiB BiAMEXKyBaHHSI JaHOI KaTeropii cropiB € Te, 110 BOHM BUHUKAIOTh Y
npolieci peani3aliiil Takoi ImpaBoBoi GOPMHU YIIPaBIiHHSA, SIK BUJAHHS agMiHICTpaTUBHUX
akTiB [4,147-148].

[IpotunpaBHuii (He3aKOHHUI) aKT yIpaBJdiHHS MOXHa BBaXaTW OJHWUM 3 BUIIB
IOPUANYHOI TIOMWJIKU, SIKY BUEHI pO3YMIIOTh SIK 00’ €KTUBHO MPOTUITPaBHUI, HETaTUBHUI
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pe3yabTaT, 110 NepelIKOoIKA€E peaslizaliii mpaB, CBOOO Ta iIHTePECiB 0CO0U, SIKi OXOPOHSI-
I0ThCS AepKaBoto. A. b. JIMCIOTKMH Big3Ha4YaB TakKi OCHOBHI PUCH IOPUINYHOI TOMUII-
KU: 1) BOHa NpU3BOAUTH A0 HETATUBHOIO pe3yabTaTy BHACIIAOK HEMPaBUJILHO YCBiIOM-
JIEHOI BOJIbOBOI ITOBEIIHKM Cy0’€KTa; 2) Ma€ HEHaBMMCHUMI XapakTep; 3) 00’€KTUBHO
MpOTUIIpaBHAa; 4) MepellKOIXa€E peatisallii cydo’eKTUBHUX IIpaB Ta iHTEPECiB, OXOPOHIO-
BaHMX 3aKOHOM; 5) BUMAra€ IopuandyHoro po3risay [5, 129].

He3akoHHMit akT yripaBaiHHS HEOOXiAHO MPUBOAMUTHU Y BIAMOBIIHICTb 3 ITOJIOXEHHSI-
MM 3aKOHY, TOOTO BUIIPABJISITU ITIPABOBY IOMUJIKY, TIPUITYILIEHY YITOBHOBaXXE€HOIO ITOCA10-
BOIO 0CO0010 200 OpraHOM yIIpaBJIiHHS B MeXaxX KOMNETEHIIi1 Tpu BUAaHHi akTa. [1pa-
BOBUMH IIpOlleCyaJbHUMHU 3ac00aMu, 32 TOTIOMOIOI0 SKMX aKTU YIPABIiHHSI MOXYTb
OyTu cKacoBaHi, 3MiHEHi1 a00 MPUITMHEHI, €: 1) ocKapXXeHHsI; 2) MepeBipKa akTa CaMUM
OpraHOM YITpaBJiHHS a00 BIAIMOBIAHOIO MOCAAOBOI 0CO00I0 3a BJIACHOIO 1HIL[IaTUBOIO
MpU 30iACHEHHI KOHTPOJIIO.

IIpote 1i 3acobu 3abe3meyeHHsT 3aKOHHOCTI aKTiB YIpaBiaiHHSI MOXYTb i HE TIpUBe-
CTHU 0 CKAaCyBaHHS a00 BU3HAHHS aKTy HelilicHUM. BoHM € nuiie 3aco00M 3’SICyBaHHS
BiAMMOBIAHOCTI TaAKOro akTa BUMOIaM 3aKOHIB Ta IHIIMX MPaBOBUX aKTiB, 3aCOO0OM BHU-
3HAYEHHS MOro pUANYHOI YNHHOCTI i HOpMATUBHOI OOT'pYHTOBAHOCTI. Y BUITAAKY 3a00-
BOJIEHHS CKapru (MOJaHHS MPOKYpOpa) CyIOM, OCKapXXyBaHUIA aKT BTpaya€ I0OpPUINIHY
YyUHHICTb. [Ipy IbOMY aKTMBHOIO CTOPOHOIO B MPOLIECi 3’ ICYBaHHS BiAMOBIAHOCTI aKTy
3aKOHaM 1 iOTO CKacyBaHHS € opraH (1mocamoBa 0coba), 1110 pO3IJISIHYB CKapry i NpuiiH-
sIB IO3UTHUBHE PIILIEHHS.

3aKOHOIABCTBOM IlepeadayeHo, 110 aKTU YIIPaBJIiHHA Ta Aii (0e3misJIbHICTh) MOCcaa0-
BHUX 0Ci0 MOXYTh OYTM OCKap>KeHi B CyIOBOMY a00 B aIMiHICTpaTUBHOMY Topsiaky. Cin
3a3HA4YMTH, 110 B YKpaiHi TpUBaJIUi1 yac He MOXHa OYyJIO OCKAp>XKWUTH aKTH YIIPaBJIiHHS B
cyai. CnewiajicTy MiaKpecaoBaiu, 1110, HaJalouu TaKy MOXKJIMBICTh, 3aKOHOIaBe1lb IIOBU-
HEH BU3HAYWTH i BiANOBIAHI MOBHOBaXKeHHs cyay. Hanmpuknan, mponoHyBaiocs aBa Bapia-
HTU BUPILIEHHS 1Ii€l mpobaeMu: 1) cyn nepeBipsi€e 3aKOHHICTb 1 OOI'pPYHTOBAHICTh aKTa, 1,
IMiCJIs LIbOTO, MA€ MpPaBO BUM3HATU MOI0 HEMiiCHUM; 2) Cyl, MepeBipMBIIM 3aKOHHICTD i
OOI'pYHTOBaHICTh aKTy, MA€ MPaBO IMIPUITHATH CaMOCTIiHE pillieHHs 1o cTipasi [6, 122-126].
Ha nepumii morssia, HaOUIbII JIOTIYHUM YSIBJISIEThCS MEPIINIA BapiaHT BUPIILLIEHHS TIPO-
0JieMM, a caMe — MOXJIMBICTh CKACyBaHHSI aKTy B CY1OBOMY IOpsAKY. OJHAK BUCIOBIIIO-
Bajiacs 1 JyMKa Ipo HEOOULIbHICTh HaJaHHSI Cydy TaKMX MOBHOBaXxeHb [7, 21]. Pa3zom 3
THUM, 11I€ Ha 1To4YaTKy 70-X pp. MMHYJIOTO CTOPiyYs NpoGieMa CyT0BOrO KOHTPOJIIO 3a aKTa-
MM yIpaBJIiHHS BUPILIyBaJacs IUISIXOM HaJaHHS CyIy MOXJIMBOCTI BUBHABAaTU HE3aKOH-
HMii akT HeniiicHuM. ¥ KoHcruryiii Ykpainu 1996 p. nepenbayeHe npaBo OCKap>KUTHU B
Cy/[li pillIeHHS OpraHiB Jep>KaBHOI BJIaJM, OPraHiB MiCLIEBOTO CaMOBPSIIyBaHHS i ITOcan0-
BHX 0OCi0, SIKIIIO BOHM MOPYIIYIOTh IpaBa il 0coOMu rpomMasiH (CT. 55).

[TpaBo Ha cymoBMIi 3aXUCT € BaXKJIMBUM TapaHTOM IIpaB i CBOOO MiANOPSAKOBAHUX
cy0’€eKTiB y chepi AisIIbHOCTI OpraHiB IyOJiYHOIO yIpaBiaiHHs. MoXHa CTBEpIXyBaTH,
1110 HajaJIi Oyje 3pocTaTu poJib CyA0BOI BJaau B BUPILIEHHI CIOPiB, OB’ SI3aHUX 3 aKTa-
MU YHOpaBJIiHHS, OCKUIBKM CYIOBUI MOPSIIOK PO3MJISILY TAKUX CIIOPiB Ma€ psij nepesar
MOPIBHSHO 3 aJIMiHICTPaTUBHUM OCKapXeHHsIM. Lle oOymMoOBIeHO THUM, 110 Ccyd — L€
cneuiaJbHUM Aep>KaBHUI OpraH, SKUi 311iCHIOE KOHTPOJIb 32 3aKOHHICTIO Ta OOT'pyHTO-
BaHICTIO MPUMHSATUX pilllIeHb, BiH He3aJIeXKHUI BiJ IHIIKX rajy3eil Baaau; i 1ie rapaHTo-
BaHO KoHctutyuieto. KpiMm Toro, cya He 3aliKaBJaeHUH y KIHLIEBOMY pPe3yJbTaTi pO3IrJsi-
1y CITpaBu; MpoliecyaabHUI MTOPSI0K YiTKO BU3HAYEHUI ; TPUHLIMIIN CyTOBOTO PO3IJISIY
JeMOKpaTUYHi; Oyab-s1Ki Cy0’€KTHU OCKAp>KEHHS B CYi MalOTh PiBHI MpolecyabHi Ipa-
Ba Ta 00OB’SI3KM.

Y cynoBiii IpakTUlli 3pOCTa€ BaXJIMBICTb CIIPaB 3 OCKAP>KeHHSI HOPMAaTUBHUX aKTiB
yepe3 HEeBIAIOBIIHICTb 3aKOHY, 0COOJIMBO 11€ XapaKTepPHO IJIs TOJaTKOBUX CIIOPiB |8, 4].
HoBu3Ha 11i€il KaTteropii CriopiB y ToMy, 1110 00’€KTOM OCKap>KEHHSI € HOpPMaTUBHUI aKT.
IIpn uboMy CymOBMIA 3aXUCT y TAKUX COpPaBaX CTOCYETbCS MyOJiUHMX iHTEPECiB HEBU-
3HAYEHOTrO KOJIa 0Ci0, Ha SKMX MOIIUPIOETHCS Aisl OCKap>XKyBaHOIO aKTy.
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[Tpu posrnsaai wiei Kateropii crpaB cyd KOHTPOJIIOE BiAMOBIIHICTh OCKAp>KyBaHUX
aKTiB iHIIMM IIPaBOBUM HOpPMaM, sIKi MaroTh OiIbIIY IOpUINYHY CUIY B CUCTEMI ITPaBO-
BUX HOpPM. XapakTep CIOpy, a TAKOXK MPpOoLeAypa PO3IJIsAy BU3HAUYAIOTHCSI HOPMATUBHOIO
MPUPOIOI0 aKTa YIIPABJIiHHS, SKUA OCKapXy€eThCs. B cynax po3misimaroTbes BCi CIIpaBy
PO OCKap>KeHHsI HOPMaTUBHO-IIPAaBOBUX aKTiB, KPiM TUX, IIEpeBipKa KOHCTUTYLIIMHOCTI
SIKMX BigHeceHa 10 koMmIeteH1ii KoncturyuiitHoro Cyny Ykpainu (cT. 150 KoHcTUTy11ii,
ct. 13 3Y “IIpo Koncruryuitnuii Cyn Ykpainu™).

Bumora Bu3HaTu ocKap>KyBaHWM aKT HE3AaKOHHUM (TaKWM, 110 HE BIAMOBiIA€ O3HA-
KaM HOPMAaTWBHOTO), PO3IISIIAETHCS B CY/i 3arajabHoi opucaukiii (ct. 236 LIITK), abo
B TOCOAAPChKOMY Cy/i (BU3HAHHS akTy HeaiicHuM Ha migctasi ¢T. 12 I'TIK Ykpainm).
V¥ Ilpoexri AITK Ykpainum (rmpoext Ne 1331 Bix 25. 06. 2004 p.) IpONIOHYEThCS CIIPaBU
PO OCKApKEHHSI MPaBOBUX aKTiB, 1110 MalOTh HEHOPMATUBHUI XapaKTep, BiTHECTH J10
KOMIIETEHIIi1 aAMiIHICTpaTUBHUX CYAIB [9, 2]. 3 TaKOIO MO3UIIIE€I0 TIOTOAUTUCS TYXKE BAXK-
KO. 30KpeMa, HeJOLIbHO BIiIHOCUTH 10 JaHOI KaTeropii CIIopu 3a y4acTio IOPpUIAIHUX
0cCi0 1 (pi3yHMX OCIO MiAMPUEMILIB. BIIBIIICTh CITOPIB MPO OCKAPXKEHHS aKTiB OpraHiB
MyOJIIYHOI BJIaay OB’ 13aHa 3 1X TOCIOAAPChKOIO (MiANMPUEMHULIBLKOIO) AiSITBHICTIO — 11€
CIIOpY PO BUKOHAHHS 3000B’s13aHb Mepe 0101KeTOM, HapaxyBaHHS i CIIaTy IOJATKiB
towo. LITydHuii moais1 miacyaHOCTI MiK TOCTIOAAPChbKUMU Ta aAMiHICTpaTUBHUMU CyJa-
MM IPU3BEJIE 10 TOTO, 110 MIC/Is O pXKaHHS PILLIEHHS PO CKaCyBaHHSI HE3aKOHHOTO aKTa,
Ccy0’€KT TOCrnoAaploBaHHS MOBUHEH Oylie NJOAATKOBO 3BEPTATUCS A0 IrOCIIOIaPChKOTO
Cyay 3 IO30BOM IIPO KOMIIEHCAllil0 MOHECEHUX 30UTKiB. Pe3ynbraToM € Oe3miacTaBHE
YCKJIQJIHEHHS 1 3aTSITYBaHHSI CyIOBOTO 3aXUCTY.

3a pe3yJibTaTaMM PO3MJISIAY CyI CBOIM pillieHHSIM a00 BCTAHOBJIIOE HEIIMCHICTH
OCKap>KyBaHOIO HOPMATUBHOIO aKTa, a00 BIIMOBIISIE B 3aI0BOJIEHHI TaKoi BUMoru. [1pu
LIbOMY B MpaKTHULIi OUIBLIOCTI 3apyO0ixKHMUX KpaiH MPOBOAUTHCS PO3MEXYBAHHS MiX BU-
3HAHHSIM aKTa HeOlliCHUM i HiK4eMHuUM, TOOTO HiKOJIM HE iCHYIOUUM i, OTXKE, TAaKUM,
1110 HE Ma€ IOPUINYHMX HACIAKIB 3 MOMEHTY NpuiHATTA [10, 215]. CnenmdiyHow 03Ha-
KOO CIIpaB MpPO OCKApXKEHHS aKTiB € Te, 110 HEeMa€e MOTpedu B 3’siCyBaHHI (PaKTUUYHUX
o0CTaBMH crpaBu, 30MpaHHi i 1oC/iIXKeHHI JoKa3iB. ['010BHA 3aga4a cyay — MnepeBipu-
TU BiAMOBIAHICTh OCKAp>XyBaHOTO aKTa MOJOXEHHSM YMHHOTO 3aKOoHOAaBcTBa. Ilpu
LIbOMY CKap>KHUKY He IMOTPiOHO JOBOAWTH HE3aKOHHICTb aKTy, BiH 3000B’sI3aHUI JOBEC-
TU Julle (pakT NOpyLIEHHS CBOIX IpaB i cBobona. Po3rasgaroun cripaBy, cyd IMTOBMHEH
MepeBipUTU 0OCST MOBHOBAXKEHb OpraHa ado 1mocaaoBoi 0cCOOM 11010 MPUMHSTTS OCKap-
>)KYyBaHOTI'O IIPaBOBOTO aKTYy.

Pe3ontoTrBHA yacTMHA CyIOBOTO pillIEHHS y CITpaBi MpO BU3HAHHS aKTa yIpaBIiHHS,
TaK1M, 110 HE BilMIOBi1a€ 3aKOHOIABCTBY, MiCTUTh BUCHOBOK CYy/y IIPO 3aJ10BOJIEHHS a00
PO BiZIMOBY B 3aJ0BOJIEHHI BUMOT 3asiBHMKA. Y BUMNAAKy BU3HAHHS aKTa HEAIMCHUM
LI IKOM 200 B YaCTHHI, Cyd TOBMHEH 3a3HAYUTU B PE30JIOTUBHIN YaCTUHI pillIEHHS, 1110
JAHUM aKT BUBHAETHCS HEAIIOUMM i HE ITiJIsIra€ 3aCTOCYBaHHIO 3 IHS HAOpaHHS YMHHO-
CTi pilueHHsIM cyay. [1pu 3aq0BoIeHHI 3aBU IIPO BU3HAHHS aKTYy HEBiIMOBIAHUM 3aKO-
Hy a00 iHIIOMY IPaBOBOMY aKTYy, CyJ IIOBMHEH BKa3aTWU B PE30JIIOTMBHIN 4aCTUHI pi-
LIEHHS, 110 TaKUI aKT (MOro 4acTMHA) BUBHAETHCS HEIMCHUM i HE CTBOPIOE ITPABOBUX
HaCJIiAKiB i3 AHSA foro npuiiHATTA. [Ipu 11bOMYy HACIiAKM BU3HAHHS aKTa HEMiCHUM
MOLIMPIOIOTHCS Ha TpaBa Ta 000B’SI3KM 3alliKaBJIEHUX OCi0, SIKi BUHUKIU A0 HAOYTTS
pillIEHHSIM CyIy 3aKOHHOI cuiin. BimmosigHo mo ct. 2484, 248" LITTK Ykpainu, momaHHs
cKapru (3asiBu IIpoKypopa) 10 Cyay 3yNMHsIE BAKOHAHHS OCKap>XKyBaHOTO MPaBOro aKTa.

Jlo HaGpaHHS YMHHOCTI PillIEHHS Cydy HOPMAaTHBHUIA aKT Ma€ IOPUAUYHY CUIY, a
ITCJIST YXBAJIEHHS BIAMOBIAHOTO PILIEHHS — CTA€ OPUANYHO HEAIMCHUM, TOOTO HE TTOPO-
JIKY€ TIPAaBOBMX HACJIJIKIB IS Cy0’€KTIB MPaBOBIAHOCUH, HAa PEryJlOBaHHS SIKMX BiH
OyB cnpsiMmoBaHuii. PillleHHs1 Ccyny Ipo BU3HAHHS aKTa HEAiMCHUM Moxe OyTH ocKap-
>KEeHe B anesisiiiiHoMy nopsaky. ITiciist HaOpaHHS YMHHOCTI pillIeHHSIM Cyy, iHILi 0CO-
Ou, sIKi He OyJ11 iHilliaTOpaMu CYyI0BOIO OCKapXXEHHSI, HE MOXYTb OCKap>XKUTU TOU caMUid
aKkT. Y Takuii CIociO MiABUILYIOThCS POJb i 3HAUEHHS CYJA0BOTO PillIEHHS B CIIOpax Mpo
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BiAIOBIAHICTh 3aKOHY HOPMAaTUBHUX aKTiB, IPUAHATHUX OpraHaMM JI€P>KaBHOI BUKOHAB-
YOI BJIaau, 30KpeMa, aKTiB TOCIOIaPChKOTO YIIPaBIIHHS.

PimeHHs y cipaBi mpo BU3HAHHS aKTa HEBIAMOBIAHUM 3aKOHY, a00 MOBIIOMJICHHS
PO Take pillleHHS 000B’I3KOBO MOBUHHE OYyTH 0ny0OIiKOBaHE B 3ac00ax MacoBoi iHPO-
pMallii, 30Kpema, y BUjaHHi, Ae OyB onyOJIiKOBaHUI OCKapXXeHUH akT. Y JesIKUX BUNA]l -
Kax CyJ TaKoX Mae€ IpaBO B Pe30JIOTUBHIN YAaCTUHIi pillleHHsI 3000B’s13aTHU peaakilito
3aco0y MacoBoi iH(opMallii ormy0JIiKyBaTU MOBIZOMJIEHHSI PO BU3HAHHS HEAICHUM
aKTa, HaJpyKOBaHOTO B LIbOMY BHIAHHI.

PimeHHs B cipaBi Ipo BU3HAHHSI HOPMAaTUBHOIO aKTa HEBIITTOBIIHUM 3aKOHY, OB -
HHe OyTH HampaBJIEHO BiAMOBIIHOMY OpraHy adbo mocaaoBiit ocobi He mi3Hime 10 gHiB
Mmicjas HaOpaHHY pilleHHSIM YMHHOCTI. OpraH BUKOHABYO1 BJIaau 3000B’sI3aHUI MMOBI/I-
OMUTH CYIy I CKAp>KHUKY TIPO BUKOHAHHS PillIEHHS CyAy B MICSIYHUIA TEPMiH 13 ITHS
onepxkaHH4 pilieHHs. ToMy cyau, siKi TpUMHSIIA PillIeHHS B CIIpaBi PO OCKApP>KEHHS
aKTy YIpaBJIiHHS, 3000B’s13aHi KOHTPOJIOBAaTH BUKOHAHHS IPUITHATOIO HUMMU PillIEHHS.

HasaBHicTb y cyay npaBa nepeBipsiTU OCKap>XKyBaHI aKTW Ha BiIIIOBIIHICTb 3aKOHY, a
TaKOX IpaBa BU3HABATH 1X HEAIMCHUMM, JA€ MiACTaBY JIJIsi BAUCHOBKY IIPO T€, 1110 CYyI0Ba
MpaKTUKa ITOCTYMOBO CTa€ JKepeaoM IpaBa. PagsiHcbKa mpaBoBa HayKa MOJAIOHY MOX-
JIMBICTB 1IiJIKOM 3amnepevyBaina [11, 4-5]. Ha BinMiHy Bin paassHCbKUX ITpaBO3HAaBIIiB, BCE
OinblIa KiIBKICTh CydaCHUX BUYCHMX BM3HAIOTh CYyIOBY IPAKTUKY JXKEpeJaoM mpana [12,
50-56].

Cynose pillleHHsI, TIPUIAHSITE 3a pe3yJbTaTaMUu PO3MJISIY CIpaBU MPO BiAMOBIAHICTb
3aKOHY OYyJb-SIKOTO IIPAaBOBOI0 aKTy, CTA€ IMTPABOTBOPYMUM, OCKLUIbKH (POPMY€E HOBI ITpaBa
Ta 000B’I3KM JJIs1 CyO’EKTIB ITpaBa, BCTAHOBJIIOE HEBIAIIOBIIHICTh OKPEMOI TPaBOBOI HO-
PMU BUMOTaM 3aKOHY, 1, IK HACJIIJOK, HEMUAHYY€ TTPU3BOAMTD 10 CKACYBAHHS BUSHAYEHUX
HOPMAaTUBHUX NOJ0XeHb. CynToBUIA OpraH MOXe BU3HATU HEAIMICHUM yIPaBIiHCbKE pi-
LIEHHS aIMiHICTPaTUBHOI'O OpPraHy, TO/Al K OCTaHHiA HiKOJIM HE MOXE BU3HATU TAaKUM
CYIOBUM aKT.

Pociiicbknii mpaBo3HaBelb A. B. Llnxo1bkuii BinzHayaB, 1110 BU3HAHHSI CY0BOTO Ipe-
LIeAEeHTY (popMOI0 (IKEpesoM) TIpaBa € BigoOpakeHHSIM 00’ €KTUBHMUX BUMOT Cy4aCHOTO
coliaJibHOro OyTTs. Takum YMHOM, BiACTOIOETHCS CYO’ EKTMBHE MPABO Cyy HA HOPMOT-
BOPYICTb, i pa30M 3 TUM CyJ10Ba CUCTeMa HaJUISIETbCS HOBOIO (PYHKIIIEIO: 3AiMCHIOBATU
MOLIYK MTPaBOBO1 HOPMU 3a ME€XXaMU HOPMOTBOPYOCTI. [1pr 1bOMYy HOpPMOTBOPYICTb HE €
OCHOBHOIO (DYHKIII€IO CYIOBOI CUCTEMU, a MA€E JIMIIE JOIIOMIXKHUMI XapakTep i 3MiACHIO-
€ThCS B 3aKOHOJABUYMX Mexax [13, 355-356].

Y cynoBiii mpakTUlli BAHUKAIOTh MMTAHHS, TTI0B’SI3aHi 3 OCKap>KEHHSIM HOPMaTUBHUX
aKTiB, SIKi IOKW HE BperyJibOBaHi 3aKOHOJaBCTBOM. Hanpukiaa: 41 Mae cya mpaBo Ipu
OCKap>XeHHi TiJIbKM YaCTUHM HOPMATMBHOIO aKTy 3i CBOE€I iHiLliaTUBU IE€PEBIpsATU 3a-
KOHHICTb aKTy B LIIJIOMY, SIKIIO Taka BUMOra He BUCYHyTa 3asiBHUKOM? Uu BIIpaBi cyj
MpY yXBaJI€HHI PillleHHS MOKJIaaaTUCS JUIIIE Ha MiACTaBU i JOBOAU, IIPUBEACHI 3asiBHU-
KoM, a00 BiH MOXe 3i CBO€I] iHilliaTUBX BU3HA4YaTH iHII IiACTaBU, MPU HASIBHOCTI IKUX
HOPMaTUBHUIA aKT MOKe OyTY BUBHAHUU HeailicCHUM?

31a€ThCs, 110 OPU PO3IJISIAL MOAIOHUX CIIpaB Cy/1 IIOBUHEH 3aiiMaTU aKTUBHY MO3U-
LIil0 B 3’SICYBaHHI CTYyII€HS BiAMOBIAHOCTI OCKap>XyBaHOTO akTa (MA0ro 4aCTMHU) HOP-
MaM 3aKoHYy. HeoOxigHO cUCTeMHO JOC/IiIXKyBaTH 1 OL[IHIOBATH BCi OPUANYHI MiJCTaBU,
3 SIKMX OCKap>XyBaHMIA aKT MOXe OyTU BU3HAHUU He3aKOHHUM. [1pu po3risiai muTaHHS
PO 3aKOHHICTh OKPEMUX MOJ0XEHb HOPMATUBHOIO aKTa Ta Y BUMNaJAKaX BU3HAHHS 1X
HEAIICHMMU, Cy/l HE TIOBUHEH 3aJIMIIATh O€3 yBaru iHIlli YaCTUHU LIbOTO aKTa, OCKIJIbKU Y
BUNAJAKy BUBHAHHS HEAIICHUMU OKPEMUX YACTUH OCTAHHBOTO, BiH Y LIIJIOMY MOXe BTpa-
TUTHU CBili IPAaKTUYHUI 3MICT i IIpaBOBe 3HaYEHHsI. MexaHi3M IpaBOBOi OXOPOHU (PyH-
JaMEHTaJIbHUX MpaB iCTOTHO MiABUIIYE piBEHb MPABOBOI 3aXUILIEHOCTI i € CKJIaAOBOIO
3arajbHO1 CUCTEMU IOPUCAUKIIAHOTO KOHTPOJIIO 32 AisUIbHICTIO ITyOIiYHUX OPraHiB.

Otxe, BiI3HAYMMO, 1110 KiJIbKICTb IPO0JIeM, OB’ sI3aHUX 3 TIPABOBUMU aKTaMU, € TyKe
BeJIMKOI0. BUIiMBaoTh BOHM, MEPII 32 BCE, 3 BiICYTHOCTI JIETAJIbHOTO BU3HAYEHHS T10-
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HSTTS “IpaBOBUI aKT”, a 1Ie MPU3BOJUTH JO HEBIMOPSAKOBAHOCTI perjiaMeHTallil Ipolie-
JIyp OCKapKeHHsI. Y MpolecyalbH1UX KOAeKcaxX BUMaraloTh YHi(piKalil HOpMH, IIpUCBSIYE-
HI peryJloBaHHIO OCKapKeHHs MpaBOBUX akTiB. HeoOXxigHO TaKOX CTaBUTU HA 3aKOHO-
JaBUOMY PiBHI ITMTAaHHS MPO pO3MEXYBaHHS KaTeropiii HeAiMCHOTO Ta HIKYEMHOIO aK-
TiB; YiTKE BU3HAYEHHS TI€PeJIiKy ITOBHOBAXXEHb CYIy B Me€XKaX pO3TJISIIy CIIpaBU 3 OCKa-
Pp>KEHHS MPaBOBMX aKTiB YIIPaBJIiHHSI, @ TAKOX BiIHECEHHS 1O KOMIIETEHIIi1 TOCIIOAapCh-
KMX CYAIB MOJIOHMX CIOPIiB 3a y4acTiO Cy0’€KTIB rocroJaproBaHHS.
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Opeccknii HauyoHanbHbIN yHMBepcuTeT um. N. N. MedHukoBa,
Kadegpa agMMHUCTPATMBHOIO N XO3AMCTBEHHOIO Npaea,
dpaHuysckuin bynbBap, 24/26, Opecca, 65058, YkpauvHa

ITPOBJIEMbBI ObZKAJTOBAHUSA ITPABOBBIX
AKTOB YIIPABJIEHUA

PE3IOME

B cTatbe 1M3/10XKeHbI 0011MEe TTOJIOXKEHUST pACCMOTPEHMS CIIOPOB MO 00-
>)KaJIOBAaHMIO aKTOB, U3aBaeMbIX MyOJMYHBIMY OpraHaMu BjacTu. OTMeye-
HO, YTO B TEOPUHM OCTAIOTCI HE MCCIEAOBAHHBIMU MPOOJIEMBbI Cy1eOHOTO
00>KaJIOBaHUS aKTOB YIIpaBJCHUS B cpepe XO35MCTBOBAHMS; B 3aKOHO/1a-
TEJIbCTBE HEUETKO OIPEAECICHBI PA3JINYMS MTOCIEACTBUI MPU3HAHUS AKTOB
VIIPABJICHUS HUYTOXHBIMU W HENEWCTBUTEIbHBIMU. ABTOP BbIpaXaeT He-
corjlacue ¢ Io3ulMeit OTHECEHUS K KOMITETEHLIMM aIMUHUCTPATUBHBIX CY-
OB CIIOPOB (PU3NYECKUX U IOPUANYECKUX JIUI] C CYObEKTAaMU BJIACTHBIX
MOJHOMOYMIA IO 00KaJTOBaHMIO UX PEIIEHUM, NEUCTBUM UK 0e31eiCTBUSI.

KiroueBble cjoBa: mpaBoOBOI akKT, aKThl yIpaBJeHUs, 00XajloBaHUE
HOPMAaTHUBHBIX aKTOB, Cy/IeOHasI 3allUTa.



