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CYAEBHAA BJIACTb U ITOJIUTUKA —
HE3ABUCUMOCTDb NWIN B3AUMOCBA3b:
CPABHUTEJIbHO-ITPABOBOI AHAJIN3

AHanu3upyeTcsl CTelieHb B3aUMOICHCTBUSI U B3aMMOIIPOHUKHOBEHUS
cyneGHOM BETBU BJIaCTH, TAPTUITHOTO aIlrapaTa U UCITOTHUTEIbHBIX CTPYK-
TYp BJIaCTH B rOCyIapCTBe.

Karouesnte caosa: cynebHast BJIacTh, CyAeOHas cucTeMa, IOJIUTHKA.

HanpHelilas eBporieiickas MHTerpalvsl YKpauHbI TIpeArnojaraeT IMOBBIIICHUE B
CTpaHe YpOBHSI HE3aBUCMMOCTH CyJla OT APYTMX BETBEH BJIACTH, a TaKXKe Ipearoaraet
HCKJTIOYEHUE WU OciabJieHUe MOJUTUYECKOTO AaBIeHUsI Ha CyIeOHYIO BIACTh.

3a MouTH ABAILIATUIIETHIO UCTOPUIO pepOpMUPOBaHUS CyaeOHON CUCTEMbI He3a-
BUCUMOW YKpauHbl cdhepa cyneOHOi KOMIETEHLIMU 3HAUYMTEbHO paciuupuiack. Ho
CTaJIU JIU CyZbl O60siee HE3aBUCUMBIMU OT BO3JEMCTBUS MPEJACTaBUTENEH APYTrUX BeTBei
BJIaCTU?

C OIHOIi CTOPOHBI, «HAJIMYME MHOTUX rapaHTUii HE3aBUCUMOCTH CyJa B €IUHCTBE C
0OJIbIIIMM 3HAYCHUEM U BIUSIHUEM WX PEIlIeHUii, MOTYT BbI3BaTh OTMIACHYIO CUTYaIIUIO TIO
BMEIIATEIbLCTBY CyIel B MOJUTUIECKUIA mponece» [1, ¢.20].

C apyroii cTOpoHbI, TPOMKHWE CyIeOHbIe pelieHUs] O0IIMX cynoB U KOHCTUTYIIMOH-
Horo Cyna YKpauHbl: 0 Ha3Ha4eHU U MOBTOPHOTO rojlocoBaHUs Ha Bbibopax [IpesuaeHTa
Ykpaunsl B 2004 rony; o HazHayeHUU Mapa ropoga Oneccol B 2005 roay; o mpuMeHEeHUN
YKPAaMHCKOTO $I3bIKa OpraHaMu TOCyJapCTBEHHOM BJIACTH, OpraHaMu MECTHOI'O CaMo-
yIpaBJIeHUs U IPUMEHEHNE ero B y4eOHOM Tpoliecce B YUeOHBIX 3aBEIEHUSIX YKPauHbI
B 1999 roay; 06 otMeHe BHeceHHbIX B 2004 roay usmeHeHuit B KoHcTUTYy1IMIO YKpanHbl
ot 30.09.2010 roga, garot 60raTyio NOYBY IJIsI IPOPACTAHUS MHEHMIA O 3aaHTaXKMPOBaH-
HOCTH CyZieil U OOJIbILIOM BJIMSIHUM MOJUTUUYECKON KOHBIOKTYPBI Ha XapakTep CyaeOHbIX
PELIECHUA.

Yro KacaeTcs MpoBOAMMOI B YKpauHe cyneOHoU pedopMbl, TPU3BAHHOUN TOCTUYD
HOBBIX BepIIMH B (P)OPMUPOBAHUM HE3aBMCUMOI CyneOHOI BJIACTH, TO ellle B MapTe Me-
csue 2010 roma Ha caMOM BBICOKOM YPOBHE KOHCTaTUPOBAJICS TOT (haKT, YTO «BHEAPEHUE
cyneOHoi peopMBI (PaKTHUECKU OCTAHOBUIIOCH», a 0€3 3TOT0 «HEBO3MOXKHO 3aKOHYUTh
ajanTaluio yKpamuHCKOIO 3aKOHOATEIbCTBA K eBporeiickomy» [2].

Cuasury B 3TOM cepe mpoun3o1n ToJbKo B uiojie 2010 roga B cBSI3M ¢ mpUHITAEM 3a-
KoHa Ykpaunsbl «O cynoyctpoiicTBe 1 ctatyce cyneit» ot 07.07.2010 rona. OmHako Borpoc
peanuzaluy MOJOXEHUI 3TOro 3aKOHa, KacawlIuXcs Kak pa3 MpearnojaraeMoro ycu-
JIEHUSI HE3aBUCUMOCTY U HE3aaHTaXKMPOBAHHOCTH CyIel M CyleOHbIX OpTraHOB, B 00JIb-
IIMHCTBE CTyyaeB OTJIOXKEH 10 BCTYTUIEHUs 3TUX TosioxeHuit B cuuty ¢ 01.01.2011 rona.

Ornpesie/ieHHYIO TTIOMOLIb B pa3pelieHn NpodeMbl COCENCTBA CyaeOHOM BIacTu U
MOJUTUKHW, HA HAlll B3MJISIA, MOXET JAaTh aHAIU3 MX B3aMMOOTHOIIIEHUN B HEKOTOPBIX
Pa3BUTHIX 3apyOEKHBIX CTpaHaX.

Cyne6Hasi BIacTh Kak O/IHa U3 BETBEil rocy1apCTBEHHOI BIACTH SIBJISIETCS] CPEACTBOM
yhnpaByiieHus1 obiecTBoM. [Ipu 3ToM B pa3BUTOM TOCyaapcTBe HeoOXoauMa Haljexa-
1ast OpraHu3aius 1 JesiTeJIbHOCTh CyeOHOM BJIACTH, MPU3BaHHON CBOMMU CITIOCOOAMU

© IIpuruenko P. C., 2011



216 INMPABOBA AEP)KABA 13°201 1

obecrieuynBaTh OTIIPaBJIEHNE MPABOCYAusI, 00ecrieynBaTh 00513aTEIbHOCTh aKTOB MPaBO-
cyausi, obecreunmBaTh KOHCTUTYIIMOHHBIN KOHTPOJIb.

HezaBucuMocTb 3TO#l BIacTU SIBJISIETCS HEOOXOMMMBIM 3JIEMEHTOM KaxIIOro I1eMO-
KpaTU4ecKoro oOIIECTBA, HO B YCJIOBUSIX aBTOPUTAPHOTO U TOTATUTAPHOTO rocy1apcTBa
cynebHasi BIacTb MepecTaeT ObITb CAMOCTOSITENIbHOM, MTOCKOJIbKY MOJBEPXKEHA KOHTPO-
JII0 CO CTOPOHBI TTAPTUIHOTO arrmapaTta U UCITOJTHUTEIbHOW BIacTu. JleMokpaTuyeckoe
rOCylapCTBO TOXE HE oTOpachiBaeT hakTa B3aUMOIIPOHUKHOBEHUS Cy[AeOHOI BIacTH B
MOJUTUKY U HA0OOPOT, UTO TIpeaoIpenesieT HEOOXOAMMOCTb pacCMaTpUBaTh CYIeOHYIO
BJIACTh BO B3aMMOJEUCTBUM C TAKMMU, BHEIIIHWMMU 10 OTHOILIEHUIO K HEH SIBJIEHUSIMU,
Kak MOJIMTHKA, TMOJUTHYECKAas BIACTb, MOJUTUYECKAS UNEOJOTUS U T. 1I.

ITpoGiema cooTHOILIEHMST CyAeOHOM BIIACTH M TIOJIMTUKM JABHO IeOATUPYETCS B MU-
pOBOI1 IopuInYecKoi HayKe [3], a B mocaemHue roabl U B OTeYECTBEHHOM uTeparype [4].

TMonuTnyHOCTH CyIEOHOM BIaCTU OOYCIOBJIEHA PSIIOM TIPUYMH.

CaMm 1o cebe MOJUTUYECKUI XapaKTep CyaeOHON BIACTU HE SBJISIETCS UCKYCCTBEH-
HbIM, OH 3aJI0KE€H B caMoii mpupoje 3toi Biractu. Hanmpumep, B CILIA cyabl oka3biBalOT
3HAYUTEJIbHOE BIMSIHME Ha BECh TOCYIapCTBEHHbIN MEXaHU3M, HO B TO Xe BpeMmsi, cama
cynebHasi cuctema IMoABEPraeTcsl MOIIHOMY BO3JEHNCTBUIO U JABJEHUIO, B TOM YMCIIEe U
MOJINTUYECKOTO XapakTepa |3, ¢.12]. Cxoxue curyaunu u B Poccuiickoit @eneparuu [6,
c.23],uB ®PI'[7, c.6].

ITpu 3TOM Tako#l MOJUTUYECKUI XapaKTep CylAeOHOI BIacTU B OOJbIIEN CTereHU
MPOSIBIISIETCSl TIPU pa3pellieHUU CIOPHBIX BOMPOCOB B cepe MyOoJMYHOTO, OCOOEHHO
KOHCTUTYLIMOHHOTO MpaBa. B aToli oTpaciu rmpaBa Bceraa TsKeyo pa3rpaHUYrThb MOJIsIp-
HOCTb BOIIpOCa — MOJUTUYECKAs OHa WX I0pUanYecKast.

KpomMme Toro, HocuteassMu TOJIUTUYECKOTO HajleTa CyAeOHO BJIAaCTH BBICTYMAIOT HE
OTHEeJIbHBIE CyeOHbIE MHCTAHIIMU, a BCSI CUCTEMA CYIOB B 11eJI0M. OO 3TOM TOBOPUTCS B
Koncruryuuu CIIA [8, ¢.56], Konctutyuun ®PT, OcHoBHOM 3aKoHe Mcanuu, MeHee
YEeTKO, HO BCE 3Ke, 9Ta MIes 3aKpeIlIsieTcs U Bo ¢paHity3ckoit Koncrturymmu [9, ¢.764].

XOTS BBIPA3UTENIEM MOJIUTUYECKON COCTABIISIIONICH CyIeOHONM BJIACTU SIBJISIETCS CY-
nebHas cucTema B 11eJI0M, OIHAKO PeaIM3yeTcsl OHa CyIeOHBIMU OpraHaMu He B paBHOM
CTeTIeHH, a nocTaTouHo auddepeHuposadHHo [10, ¢.59]. IIpu 3TOM OCHOBHAS TTOJIUTH-
yeckasi Harpy3Ka JIOKUTCSI KaK pa3 Ha BbICIINME CyAeOHble MHCTAHIIMU. Takasi CUTyalust
xapaktepHa st CIIIA, BenukoOputaHuu U, TakxkKe, 171 CTpaH KOHTUHEHTaIbHOU EB-
pombl — [epmanum, ®panuun, Uramumn.

ITpu aTOM Beaylilyto poJib B pa3pellieHuU I0puandecKux KOHGIMKTOB ¢ TTOJIUTHYE-
CKHM TMOATEKCTOM MTPaeT KOHCTUTYLMOHHBIN CyN, KOTOPbI 4acTO Ha3bIBAIOT TMOJIM-
TUYECKUM MHCTUTYTOM BJIacTU. JIeiCTBUTEIbHO, aHAIN3 KOHCTUTYIIMOHHOM CyneOHOM
npakTuku [epmanuu, P®, ABctpuu, Utanuu u npaktuku BepxoBHoro Cyna CIIA non-
TBEPKIaeT He TOJbKO IPUINUECKHUI XapaKTep pellleHWii 3Toi cyneOHOM MHCTaHIIMU, HO
U IPKO MOJUTUYECKUTA.

Takast cuTyalysi He COOTBETCTBYET YCTAHOBJIEHHBIM B COOTBETCTBYIOIIUX KOHCTUTY-
LIMSIX HOPMATUBaM, COIJIACHO KOTOPBIM «KOHCTUTYLIMOHHbIE CY/Ibl Pa3pellialoT UCKIIOUH -
TEJIbHO BOITPOCHI TIpaBa, a X IPUCIUKIIMS UCKIII0YaeT JI00YI0 OLIEHKY TTOJTUTUYECKOTO
xapakrtepa» [11, ¢.188]. HecooTBeTcTBUE TeOpUM U MPAKTUKU CyACOHOMN AeATEIbHOCTU
MPUBEJIO K TIOSIBJIEHUIO «IOKTPUHBI TTOJIMTUYecKOro Borpoca» B CIIIA, noKTpuHbI «ca-
MOOTpaHMuYeHUs cyaa» B [epMaHuu U psina Apyrux ydeHuil. OO1Mii CMbIC 9TUX TOKTPUH
B TOM, YTO CyJbl MOTYT IPUHUMATh K CBOEMY PaCCMOTPEHUIO JIUIIIb TE JeJia, B KOTOPbIX
COZIEPXKUTCS «CIOP O MpaBe», a Jeja, colepxXallre B ce0e «IMOJIUTUYECKNI KOHMIUKT»,
OTHECEHBI K BeIEHNIO MOJUTUYECKHX OPTaHOB.

TMosiBneHue TaKUX JOKTPUH HE MTOMELIAJIO B ITOCJIEBOCHHBIN MEPUO, KOTIa CYIbl UC-
noJib3oBanuch B psie ctpaH (CIIA, BenukoOpuranuu, [epmaHun) aist mpeciaenoBaHUs
MOJUTUYECKUX OTIO3ULMOHEPOB, TOBOPUTh 00 aKTMBHOM BTOPXKEHUU CYIOB B TMOJIM-
Thueckyto cdepy. bonee Toro, uaen noauTU3aLUK CyaeOHOM NesITeNbHOCTH MPUBEIU K
CO3JJAHUI0 HOBOW JUCLUIIJIMHBI — <«TOJIUTUYECKON I0pUCTIPYAEHIIMW», KOTOpasi CUHTE-
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3upoBaJia B ce0e MOJTUTUYESCKUI aHATU3 U HOPMATUBHYIO I0PUCTIPYASHIIUIO, a CYIbl BO3-
BeJIa B paHT HOJUTUYECKUX NHCTUTYTOB.

Takum o6pa3oM, He 3a0bIBasi O IMPUHIIUTIC HE3aBUCUMOCTH 1 CAMOCTOSITEJIBHOCTH CYy-
JeOHOI BIaCTH, HEOOXOIMMO OTMETUTD CJIEAYIOIIee.

ABNsISACH BaXXHBIM TOCYIApCTBEHHBIM OPraHOM, CYI HE MOXET (DYHKIIMOHUPOBATh
B COLIMAIbHO-TIOJIUTUYECKOM U MICOJOTMYECKOM BaKyyMe, B U3OJSILIUU OT Pa3IMUHBIX
COLMAJIBHO-TIOIUTUYECKUX CUJI, ABMKEHUI, MHCTUTYTOB. Takoil BBIBOJ MO3BOJISIET pac-
CMaTpUBaTh IOPUANYECKUI IIPOLIECC HE TOJBKO B TPagUIIMOHHO y3KOM, HO U B Ooliee
IIMPOKOM CMBICJIE, BKJII0Yasl B HErO IIOMUMO CYTy00 IMPaBOBBIX COCTABISIONINX, Pa3/INd-
HBbIE COIIMAJIbHBIE W MOJIUTUYECKME (DAKTOPHI, OKa3bIBAIOIIME BIUSHUE Ha pe3yJIbTaThl
cynebHoi mesreabHocTH. [IpaBma, Takue pe3yiabTaThl BCe-TaKuM HEOOXOOUMO YBSI3BI-
BaThb UMEHHO C JIeSITEIbHOCTBIO BBICIIIMX CyAeOHBIX MHCTAHIIMIA B CUCTEME CYIOB OO
IOPUCAUKINN U ASITEIBHOCThIO KOHCTUTYLIMOHHOTO Cy/ia.

B cBs131 ¢ 3TUM MBI CUMTaeM, YTO OTPULIATh BIMSHKE CYI¢OHOI BIACTU HA ITOJIUTUKY
rocymapcTBa, IO MEHBIICH Mepe, HeJIOTUYHO. XapaKTep XKe TaKOTO BIIMSHUS TeM II0-
3UTHUBHEE, YeM OOJIbIIIE OpraHbl CyAeOHOI BJIACTU B CBOEH MeSITEILHOCTH OIMPAIOTCS Ha
IIPaBOBbIE HOPMBI, a HE Ha IMOJUTUYECKYIO 11€J1IeCO00Pa3HOCTD.

C Ipyroii CTOpOHBI, MPOSBICHUS TTOJIUTUIECKOTO BIUSIHUSI HA CYyAeOHYIO BJIACTh He
MMEIOT IMTO3UTUBHOTO OTTEHKA.

DTO MOATBEPKIAACTCS TEM, YTO CYAbU B IIPOIleCcCce IMOJIMTUYSCKOIO MaHeBPUPOBAHUS
cTapalTcs M30eraTb paCCMOTPEHMS NEIUKATHBIX MOJUTUYSCKUX BOIIPOCOB, OMacasiCh
MMOJIUTUYECKOI OTBETCTBEHHOCTHU 3a «HETIPAaBUJIBHO» IIPUHSITOE pelieHus. Takast cutya-
LM XapaKTepHa JJIsI MHOTUX 3apyOekKHBIX CTpaH U 0CO00 SIPKO OHA MPOSIBIISIETCS B TEX
CTpaHax, rie CyIby He Ha3HavaloTcsl, a u3buparorcs. 3mech pelieHue, IPUHITOe U30H-
paeMbIMU CYIbSIMU, JOJKHO HE TOJBKO COOTBETCTBOBATH NMPABOBBIM HOPMaM, HO U TIpU
5TOM YIOBJICTBOPSITh U30paBIlIee CyIbl0 COOOIIECTBO.

B YxpauHe cynby HazHA4aloTCs, OJHAKO 3TO HE OCBOOOXKIAET MX OT OIpeAesIeHHO-
ro poja «IIOJUTUYECKON OTBETCTBEHHOCTU» 34 BBIHECEHME PELLIEHMS, IPOTUBOPEYAlLIE-
r0 YbMM-TO MOJUTUYECKUM MHTEepecaM. B cBs3M ¢ 3TMM, KaK HaM BUIUTCS, OCHOBHOE
BHUMAaHUE TIPU pa3pelieHUH TTPo6IeMbl OJUTUYECKOTO BIUSIHUS Ha CYIeOHYIO BlIacTh
HEOOXOMMO COCPEOTOUYUTh Ha MOBBIIICHUH YPOBHSI HEHTPAIBHOCTU CyIel 1O OTHO-
LIEHUIO K YbUM-TO MHTEpecaM Mpu (POPMUPOBAHUM CYAEHCKOro KOpIlyca U Ha OTCYT-
CTBHE Yy CyIei KaKMX-JIM0O 00sI3aTeIbCTB Mepell CIIaMU, KOTOPhIE IIPUBEIM X K TAKOM
JTIOJDKHOCTH.
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CYIOBA BJIAJIA I ITIOJIITUKA — HE3AJTIEXKHICTD
YM B3AEMO3B’A30K: TIOPIBHAJIBLHO-ITIPABOBUI AHAJII3

PE3IOME

B ycix po3BrHeHUX KpaiHax CyqoBa Bajaa i MOJITUYHI iHTEpECH € B3a-
€MOIIEpECiUHi KaTeropii. ABIsSI0YNCH BaXXJIMBUM AEPKaBHUM OPraHOM, CYII
He MoxXe (PYHKIIIOHYBAaTH B COLiaJTbHO-TIOJITUIHOMY i iI€0J0TiYHOMY Ba-
KyyMi, B i30JIS11i1 Bil pi3HUX COLIATbHO-TIOIITUYHWX CHJI, PYXiB, iIHCTUTYTIB.
V 3B’43Ky 3 LIMM 3allepeuyBaTy BIUTUB CYJI0BOI BJIaAy Ha MOJIITUKY IepKaBH,
IOHalMEeHIIIe, He JIOTiYHO. XapaKTep e TaKOTo BIUIMBY TUM MO3UTUBHI-
W, YUM OiJibllle OPTaHU CYJOBOI BIAU Y CBOIN JisSUTBHOCTI ONMUPAIOTHCS
Ha IIpaBOBi HOPMHU, a HE Ha MOJITUYHY JOLIbHICTb.

Karouoei caosa: cynoBa Biaga, cyoBa CUCTEMa, TIOJIITHKA.



