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H. B. Jo6poBOJibCbKa

KaHOuaaT LpuanNYHUX Hayk,

JOoLUeHT kadpepn afMiHICTPaTUBHOIO Ta rocnofapcbkoro npasa
Opfecbkoro HauioHaNIbHOIo yHiBepcuteTy iMeHi I. i. MeuyHukoBa

O. . Xamxopgepa

KaHAN4AaT PUANYHUX HayK,
[OUEeHT Kadheapun agMiHiCTpaTnMBHOIO i thiHaHCOBOro npasa
HauioHanbHoro yHisepcutety «Ofecbka lopuanyHa akagemis»

O®IC NMPE3UAEHTA YKPAIHW AK AEPXABHWIA OPTAH
(Y KOHTEKCTI AHTUKOPYMUIMHOIO 3AKOHOABCTBA)

CTaTT NpUCBAYEHO NPOBGAEMHUM NUTaHHSA PO3YMIHHA KaTeropii «AepXaBHUA opraH»
(y mexkax HafiaHo1 3akoHOM YKpaiHu «[Mpo 3anobiraHHa kopynuii» odiuifiHol geddiHiuii), 3’'AcyBaHH0
npasosoi npupoan Odicy MNpe3ngeHTa YKpaiHn Ta BCTAaHOB/IEHHIO ii BiANOBiAHOCTI/HEBIANOBIA-
HOCTIi rasyseBoMy PO3YMIHHIO Aep>XaBHWX OpraHis. PO3KpMTO MigXxoAaMm 4O CNIBBIAHOLUEHHA Tep-
MIHIB «JepXaBHUN opraH» i «opraH Aep>xaBHOI Blaan», 06CTOHETbCA HEOOXIAHICTb X TOTOX-
HOro CnNpUAHATTA (K MiHIMYM, Yy cydacHuWii nepiof po3BUTKY BiTUU3HAHOI MPaBOBOi CUCTEMMN).
34iNCHEHO KPUTUYHWIA aHani3 HopMaTUBHUX C/MIOBOCNONYYEHb «Bif iIMEHI AepXaBu» Ta «Ha BCI
TepuTOopilo YKpaiHn abo Ha OKpeMmy afMiHICTpaTUBHO-TEpUTOpiasbHy OAUHULIO»; BU3HAET bCS
iX 3aranbHOAOKTPUHaNbHA CNpaBeAnuBICTb, ajie O06MPYHTOBYETbLCA IHCTPYMEHTalbHO-KOH-
TEeKCTHa HENMPUAHATHICTb (HEeBIANOBIAHICTb MeTi TemMaTUYHOro peryntoBaHHs - A5 NepLlioro;
3aiiBa AMCKPUNTUBHICTb QOPMY/IHOBAHHSA i, K HACNIAO0K, 3BY)XXEHICTb HANOBHEHHSA - A1 ApYroro).
XapakTepusyloTbCs MOTUBU, AKUMU KepyBaBcs BepxoBHuit Cya, Konu He 3apaxoByBaB [0OMNOMiX-
HWA opraH MnaBu gepxxaBun A0 Kona Aep)xaBHMX opraxie (MocTaHoBa Bifg 29 6epesHsa 2019 p.), pos-
KPMBaKTbCA HEeraTWBHI CUCTEMHI Hacnigkn nogibHoi NpaBo3acTOCOBHOI NO3uLii, NPMBOAATbLCSA
JOJAaTKOBI (He po3rnagyBaHi Mif 4ac KOHKPETHOro NPOBAPKEHHA) AOKa3W NMPOTUNEXHOro Tpak-
TYyBaHHA (Haro/oWyeThCSA HA CMTYaTUBHIN 3HAYMMOCT i Nepeniky nocag i3 BACOKMM Ta nigBuile-
HUM PIBHEM KOPYNUIAHMX PU3UKIB). YCTaHOBMEHO, WO 3MiHM 00 3akoHy «[Mpo 3anobiraHHA Kopyn-
uii» Big 02 »0BTHA 2019 p. NpAMO 3aKpiNUAM aHTMKOPYNUIAHY CYB'eKTHICTb O4iNbHUKIB Odicy
Mpe3sngeHTa (3HABLUM ANA HUX NPUKNaSHY gUiemMy «4n HeobXigHO aeknapysaTu?»), ane chopmo-
BaHi nonepegHbo nornagm (3okpema BULLLOI CyA0BOI IHCTaHUii) Ha npupoay BigNoBiAHOI LONOMIX-
HOI IHCTUTYUi 3a/MWal TbhCA aKTya/lbHUMMK | NPO6/EMHUMY (ANS MU T aHb 3BITHOCTI, opraHisauii
aHTUKOPYNUiNHOro @iHaHCOBOro KOHTPO/I, CNPUSIHHA BUKPUBa/IbHULTBY, OTPUMaHHA nepesar
cyb’ekTamy BnagHMX NOBHOBaXXEHb TOLWO). HagaeTbca HM3Ka DOPMasibHUX [OKa3iB HA KOPUCTb
BigHeceHHA Odicy MNpe3ngeHTa 40 KoNa Aep)aBHUX opraHiB (y4acHWK CyfoBoro npouecy; oopmy-
NOBaHHA, KOTPi BUKOPUCTOBYIOTbHCA B CYA0BUX PilLIEHHAX; DOPMY/TIOBAHHA aKTiB BUL,Oi lOpnamny-
HOI cunn; hopmyBaHHSA WITAaTY NepeBaXHO 3 AepXKaBHUX CNYXO0BUiB), ane BM3HAETbCA iX fono-
MiKHE (HE OHTOJ/I0MYHO-3MICTOBHE) 3HAYEHHS.

KnwouyoBi cnoBa: anapaT opraHy, BnagHiynpasniHCbKi (oyHKLUii, geknapaHT, 4ONOMDKHWIA opraH,
3abesneyeHHs, 3anobiraHHa Kopynuii, opraH gepXaBHoi BNagu, pUcomKLis.

MocTaHoOBKa npo6aemu. MutaHHA Npo Bif-
HECEHHSI TUX UM IHLIKX MYOMIYHUX IHCTUTYUi 80
KOna OepXaBHMX OpraHiB € HaA3BuyaliHO Bax/u-
BMM Yy KOHTEKCTI aHTMKOPYMUiiHOro 3akoHoAaB-
cTBa. Big lioro BUMpIWEHHSA 3a/1eXUTb He nuwe
06CAr 3acCTOCOBYBaHMX [0 KOHKPETHOro YTBO-
PEHHSA OpraHizaujiiH1x BUMOT, ase i Cy6'eKTHI Mexi
TemMaTu4HOro perynoBaHHsA. AmXe cepef ocib, Ha
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AKX MOLUMPIOETBCA AiA 3akoHy YkpaiHu (gani -
3akoH) «[po 3anobiraHHa Kopynui» (fasi - 3akoH
Ne 1700), € «nocafoBi Ta C/MyX60Bi 0CO6W HLLNX
AepxaBHux opraHie» (nn. «u» n. 14. 1cr. 3 [1]);
3rafika Npo «iHLWKUX» Yy UUTOBAHOMY DOpPMYysito-
BaHHi 06ymoB/fieHa nonepegHiM BU3HAHHAM aHTU-
KOPYNUjiiHOI Cy6’€KTHOCTI 3a OKPEMVMU BUAAMM
nyo6nivHnX oyHKUiOHepiB (30KpeMa [epXaBHUMU
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cnyx60BUAMU, [AepXaBHUMW MOAITUYHUMUK  AisA-
Yamu) Ta npeacTaBHUKAMMU KOHKPETHO-Ha3BaHUX
oAvHMUbL ny6niyHoro anapaty (3okpema [ono-
Bolo HBY, uneHamn LBK). AKWO X BUABUTLCS,
o nocagoBeub (BMKOHYE OpraHisaLliiiHo-po3no-
psaadi UM agMiHiCTpaTMBHO-rocnogapchbki NOBHOBA-
XXEHHS1), KOTPUiA He € NPAMO apTKKy/IboBaHWiA (3a
TiE 4M IHWOK O3HaKOoK) SIK 0coba, Ha sKy NoLin-
ptoeTbeca i 3akoHy «Mpo 3anobiraHHa Kopynuii»,
TO BigNoOBigHE MOWMWPEHHA MOXe BigbyTUCh 3a
YMOBW MOr0 CNyx6u came B Aep>XaBHOMY OpraHi.
UiTKicTb i 3p03yMminicTb 03HaK ocTaHHbLOro HabyBae
BaX/IMBOIO0 MpPaBO3aCTOCOBHOMO 3HAYeHHs, Bif iX
ieHTudikayii Moxe 3anexaTu HaBiTb pesynbTar
OPUCONKUIAHNX MpoBafXeHb. Xoya Keanidikauis
AKOrOCb YTBOPEHHS Y 3pi3i «0OpraH 4u He opraH»
3a3BMyail € J0OBONI NPOCTON, MOX/MBI i cknagHi/
cnipHi Bunagkn. OAuH i3 Takmx GyB PO3B’A3aHuit
MoctaHoBow BepxosHoro Cyay (y cknagi konerii
cyanis KacauiiHoro agmiHicTpaTMBHOroO cyay) Bif
29 6epe3Ha 2019 p. (cnpaBa Ne 826/17479/18 ),
akoto Cyp BU3HAB BiACYTHICTb ¥ 3acTynHuka Fnasu
ApMiHicTpauii Tpe3ngeHTa YkpaiHu 060B’a3Ky
nojasatu eneKkTPoHHY Aeknapauiio yepes Te, WO
BiANOBigHE [AOMNOMDKHE YTBOPEHHA HEe OXOMNJo-
€TbCA 3MICTOM KaTeropili «4epXaBHUA opraH».
Llein nigxia/BMnagok 3anvwaeTbCs akTyaslbHUM
woao Odpicy [lMpesnaeHTa YkpaiHu (skuii doak-
TUYHO € MepeliMeHoBaHo «AAMiHICTpaLieo»,
6e3 cTaTycHMX 3MiH), He no36aBneHwii nigcTas
aNbTepHATMBHOIO KBasigikauiiHOro npunyLeHHs
Ta BUCTYNae XOPOLUOK OCHOBOK A1 34iACHEHHSA
MOHATIHO-KaTeropianbHOrO aHasnizy aHTUKopYyn-
LjiiHOro 3aKoHO4aBCTBA.

AHani3 ocTaHHIX gocnigxeHb i nyonikauyiii.
MpobnemaTuka [JepxaBHUX OpraHis 3aranom
Ta [AOMOMDKHUX [AepXaBHUX OpraHis npu BULLMX
BNafgHUX IHCTUTYLIAX 30KkpeMa (iX NOHATTSH, O3HaKW,
BUAMW, TEPMIHONOrYHA crneundika BigobpaxeHHs)
posrnaganacb Yy npausx 6aratbox nNpaBHYKIB:
B.b. ABep’aHoB, O.0. bepHasiok, B.B. anyHbkKo,
H.B. KoBanb, P.C. MenbHuK, |.B. Tkay, L.I. AkoBnes
Towo. [lpoTe cneyudpika po3yMiHHA KaTeropil
«[EepPXaBHWI opraH» Yy KOHTEKCTi aHTUKOPYMLii-
HOro 3akoHogascTBa, T1i IHCTpPyMeHTaslbHO-Npu-
KnagHuin xapaktep Ta pe3ynbTaTv ekcTpanonsawii
Ha Odpic Mpe3npgeHTa Ykpainu (gani - Odpic abo
Ol1Y) un cTPyKTypu-nonepesHuku, CUCTEMHI rany-
3eBi HacnigkM UbOro, NOKM WO He CTaBaulu Mnpes-
METOM HayKOBOIO MOLLYKY.

MeTa cTaTTi nonsrae B AocCnifXeHHi npobnem-
HUX acnekTiB TeMaTU4yHOro TpakTyBaHHA kKaTe-
ropii «gepxaBHUA opraH» (BM3Ha4YeHO! B 3aKOHi
Ne 1700), 3 ornsaay Ha rinotesy npo OXonaeHHs i
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3mictom Odpicy MpesngeHTa YkpaiHn (Ha nNpoTu-
Bary naHyw4oMy B [LOKTPWHI Ta NpaB03acToOCOB-
Hili MpakTuui migxody), BMCYBaHHI Ta Bepudikauii
[OKasiB (i CYTHICHUX, i TEXHIKO-IOPUANYHUX) Ha
NiATBEPAXKEHHA BUCXIQHOIO Mi3HaBaslbHOro npwu-
NyLWEeHHs, NepeBIpPKN NOro iCTUHHOCTI, 3'AcyBaHHiI
CACTEMHOIO 3HAYEeHHA A8 aHTUKOPYNUiHOro
3aKoHo4aBCTBa.

Buknag ocHoOBHOro wmatepiany. BignoigHo
fo or. 1 3akoHy Ne 1700, «aepxaBHWI OpraH -
opraH AepxaBHOT Bfagun, 30Kpema KoneriasibHUi
JepXaBHWA opraH, iHWWA Ccy6’ekT nNy6iYHOro
npaea, He3anexHo Big HaABHOCTI cTaTycy topu-
AWYHOT 0cobu, AKkOMy, 3rigHO i3 3aKOHO4ABCTBOM,
HadaHi MOBHOBaXKEHHS 3AiiCHIOBATY Bif iMeHi aep-
XaBu BnafgHi ynpasniHCbKi OYHKUIT, HOpUCAUKLIA
KOTPOro MOLUMPIOETHCA Ha BCIO TEPUTOPIO YKpaiHu
abo Ha okpeMy ajMiHiCTpaTUBHO-TEpPUTOpPIanbHy
OAMHUNLI0». Y LNTOBAHOMY BU3HAYEHHI BUKIALEHO
TPU KIKOYOBUX O3HaKU AediHieHaAyMy, Kepyruucb
Aakuvmu, BepxoBHuii Cyp (3ragyBaHa [locTaHoBa
Big 29 6epesHa 2019 p.) gililloB BMCHOBKY Npo
Te, WO AAMiHicTpauia (3a cyyacHUM nNo3HayeH-
HAM - «Odpic») lMpe3naeHTa YKpaiHu «He € Jep-
X@BHUM OpraHoMm Yy pO3yMiHHI 3akoHy YKpaiHu
«[po 3anobiraHHa kopynuii» [2]. Po3kpuemo ix
6inbL geTasnbHO.

I.  OpraHi3ayiiHO-IHCTUTYUINHUA  KpuTepiii:
JepXaBHUA opraH - «opraH AepXxaBHOoi Bagw,
30Kpema, KosneriasibHUiA gepXxaBHWiA opraH, IHLWWi
cy6’ekT nyo6niyHOro npaea, He3asieXHO Bif HasB-
HOCTi cTatycy puanyHoi ocobu». HAK 6auumo,
TEPMiH «AepXaBHU opraH» pPO3KPUBAETLCA 3a
[OMNOMOrol TepMiHY «opraH AepXaBHOi Bnagu»,
NATaHHA NpPo CNIBBIAHOWEHHA SAKUX MOTpebye
yBaru, OCKifIbKW B HU3Li 3akoHodaBuMx hopmy-
NtoBaHb BOHW 3acCTOCOBYIOTbCA NOpPAL | Takum
cnoco6om, SiKuii TOBOpPUTbL MPO iX 3MICTOBHY HeTo-
TOXHiCTb. Hanpuknag, yactuHow 1 cT. 43 Kopgekcy
afMiHicTpaTUBHOro cygoumnHctea (pani - KAC)
YKpaiHu agMiHicTpaTUBHa npouecyasbHa npasos-
JaTHICTb BM3HAETbCA 3a: «<...> OpraHamu gep-
)KaBHOI BMaau, iHWWMU OepXaBHVMWU opraHamu
(TyT i gani BMAiNeHHa uuTaT 34iliCHI0ETLCA aBTO-
pom), opraHamu Bnaan ABTOHOMHOI Pecny6sikm
Kpvm, opraHamu MicLeBOro camoBpsoyBaHHSA,
<...>» [3]. BogHoyac nig yac ykasiBku Ha Cy6’ek-
TiB B/IaAHUX NOBHOBaXeEHb OiNbLWICTb iHWUX Npu-
NUCiB KOOEKCY He 3aCTOCOBYE CMIOBOCMNOJTYYEHHSA
«iHLWI AepXaBHi opraHvW», WO pobuTb NOTYHUM
NPUMNyLWEHHA NPO HasABHICTb 3a HUM [0AaTKO-
BOr0 3MICTOBHOrO HaBaHTaXeHHA. CyTHICTb Xe
camoi C/I0OBECHOT KOHCTPYKLIT «opraH AepXXaBHOI
BMagu, iHWWIA AepXaBHWIA OpraH» roBOpUTbL Npo
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GiNbLIMIA 06CAr «AepXaBHUX OpraHiB», KOTPi 0XO-
NAITL «OpraHy AepxxaBHoi Bnagu». NpoaHanisy-
BaBLUM OOKTPUHANLHI MXepena, BLA/IOCH BUABUTK
AeKinbka crnocob6iB 06r'pyHTyBaHHS BigMIHHOCTEIA:

1) WnsaxoM nocunaHHsa Ha eTUMOSIOrNiI0 «OopraH
LepxaBHOI B1agn», ka NpuUB’'A3yeTLCA A0 KOHKpeT-
HOro BMAy BNagW, WO MOXe BTI/IOBATUChb Pi3HMMU
[oaatkoBumun cyb’ektamm (Ha nigctasi generosa-
HMUX MOBHOB&XEHb, KOAM X HOCIli opraHizauiiHo
nepebyBae nosa Mexamu ny6aiyHoro anaparty);

2) Wnaxom aHanizy cratein 5 i 6 OCHOBHOrO
3aKoHy, Ha nigcTaBi Sikoro 06rpyHTOBYETLCA MOAIN
opraHiB gepxaBHOi Bnagn (3Baxaroum Ha gude-
peHuialilo BNaguM) Ha 3akoHOoAaB4i, BUKOHaBMI
Ta cyAoBi (BigHOCAUYM 00 «iHLLIMX AepXaBHUX opra-
HiB» anapaTHi CermMeHTW, KOTpi He Hanexartb A0
XOAHOT i3 TpaAnLUINHUX «rinok» - Mpe3naeHT i horo
OOMNOMDXHI opraHu, npokypatypa, LleHTpanbHa
BMGOpYA KOMICisi TOLLO);

3) WNAXoM BifHECEHHA [0 OpraHiB AepXaBHOT
BNagy nuwe nepBuMHHUX (HENOXIAHWX) AepPXaBHUX
opraHiB (Ko BKa3iBKY «OpraH gepXaBHOI Bnaau,
iHLWWIA AepXaBHUI opraH» MOXHA 3aMiHUTW Ha
«BepxoBHa Papa, [Mpe3ngeHT YkKpaiHu, iHwwui
AepXxaBHuin opraH») [ame. 4; 5, c. 53; 6, c. 65-67].
OcTaHHiIli nigxig xo4a M NiATPUMYETLCA AESKAMMU
cyyvaCcHMMM [AocnigHuKamu, noxoanTb i3 pafsiH-
CbKOro nepiogy. Y KOMAWLLHIX couianicTUYHUX Kpa-
THax yTinBanacb MoHouedasnbHa mogesnb noby-
[OBW [epXaBHOro anapary, koTpa I'pyHTyBaniacb
Ha MapKCUCTCbKO-NEHIHCLKI igei noBHoBNaags
npeacTaBHULbLKMX OpraHiB; y 3B’A3KY i3 UMM Ha
KOHCTUTYLIAHOMY PiBHI TEPMIH «OpraHvu Aepxas-
HOI Bnaam» BUKOPUCTOBYBABCA nuwe wopo Papg
HapogHUX AenyTartis, 3a/1MWwalyn oCTOPOHb BUKO-
HaB4Yi Ta CyaoBi CTPYKTypu (OCTaHHi 6ynu nuvwe
«epXaBHMMWU opraHamu») [amsB. 4; 7, c. 19].
KoHcTuTyuisa YkpaiHn (ct. 5, 6 Ta iHWi) po3wu-
puna 3acToCyBaHHS TEPMiHY «OpraH Aep)XXaBHOT
BNagmn», NO3Ha4YMBLUN HUM CYKYMHICTb OpraHiB ycCix
TPpbOX TriIOK. Ha niactaBi Bka3aHOro0 BBaXaeMo
ippauioHaNIbHUM 3acTOCYBaHHSA Yy BITUM3HAHOMY
3aKoHOA4aBCTBI (hopMy/itoBaHb, KOTPIi OTPMMYHOTb
Y3ro4XXeHuin 3micT, 3 ornsay Ha HopMaTUBHI 3acagu
yacis CPCP Came Tomy 6inbll 3BaXeHUM Buaa-
€TbCA Niaxia AOCNiAHUKIB, KOTPI OGIPYHTOBYHOTb
TOTOXHICTb TEPMIHIB «OpraH AepXaBHOi Bnagm»
Ta «AepXaBHUI opraH».

CnpaBefnuBiCTb  O3HAYEHOro0 6ayeHHs He
yCyBa€ IiHEpUINHOCTI KaTeropianbHOro amnapary,
B AKOMY MNOHATTA [EepXaBHOro opraHy Bce LWe
CNPUAMAETbLCA WIMPLIUM Bif, NOHATTSA OpraHy gep-
-rae-.0i Bnagn (NokasoBo, WO nogibHe andyepeH-
_ -3BaHHA B.b. ABep’ssHOB | BU3HaBaB, | BOgHOYAcC

HasuBaB LWTy4yHUM [8, c. 52-53]). Taka 06’em-
HO-KifIbKiCHa TpaAWLUiAHICTb Bigo6GpaXeHa B aHTU-
KOPYNUiAHOMY 3aKOHi, KOTpMM [AepXaBHi opraHu
BM3HAYAOTbCA SK CYKYMHICTb OpraHiB AepXXaBHOT
Bnagn (To6TO, NEPBUMHHUX BMaAHUX OAWHULb, HE
noxigHMx - BiggawuM [aHWHY PeTPOCNEKTUBI),
OepXaBHUX KonerianbHUX oOpraHiB (Hanpuknag:
LIBK, Haupaga 3 nuTaHb TenebauyeHHsa I pagio-
MOBJ/IEHHS) Ta IHWKNX CYy6’eKTIB Ny6AiYHOrO NpaBa,
He3aneXxHo Bi4 HasBHOCTI cTaTycy HPUANYHOI
ocobu. OcTaHHa nigrpyna, Mawuu ysarasibHe-
HO-abCTpakTHe MO3HAYEHHSA, MOKAMKaHa OXOMUTK
MakCMmasibHO LUMPOKe KOO0  BfagHo-anapart-
HUX OAMHWULb, SKi CTBOPEHI Ha nigctasi npunucis
ny6niyHoro npasa, Ail0Tb Bi4NOBIGHOrO A0 HbLOrO
Ta 3ab6esneuvyloTb Koro peasnizauyio. Po3swupto-
Ba/lbHa TeHAEHUiA MNPOSABASAETbLCS i Yepe3 HiBe-
NII0BaHHA cTaTycy pPUANYHOT 0Ccobu, KOTpUM
BoJloAi€ OiNbWICTb AepXaBHMX opraHiB. OKpeMi
X YTBOPEHHS, SIKi HE MaloTb BiAMNOBIAHOrO cTatycy
(3okpema 11 Odhbic MNpesmageHTa YKpaiHu, TepuTo-
piafibHi opraHn UeHTpasibHUX BiAOMCTB SIK CTPYK-
TYPHI Nigpo3ainm ix anaparty) MoXyTb 6yTU BU3HaHI
OXOMMEHVMM OpraHi3auiiHUM KpUTEpPIEM aAepxaB-
HOro OpraHy came LWJ/SAXOM 3apaxyBaHHA 4O Nig-
rPyNU «iHWi Cy6’ekTn Ny6GAiYHOro npaea <...>».

II.  KomneTeHUiNnHO-YHKLiOHANbHUA  KpUTe-
piii: nepXaBHOMY OpraHy «HajaHi NMOBHOBAXEHHS
3ificHIOBaTN Bif iIMEHI AepxaBu BrafHi ynpas/iiH-
CbKi QOYHKUIT». 3ayBaXnmo, L0 KaTeropis BAagHnx
ynpaBiHCbKNX (PYHKUiIA Xova 1 3aCTOCOBYETbCS
B 3aKOHOAABCTBi, ane He oTpumana odiuiitHoro
BM3HAuYeHHA. [i KifibkKicHe OCBOEHHA HEO6XigHO
I'PyHTYBaTM Ha MaTepiasibHO-3MICTOBHOMY niA-
XOoAi, 3apaxoBykun A0 ynpas/iHHA (a Ha OCHOBI
HbOr0 M A0 NOAAasbLUOr0 MOLWYKY YNPaBAiHCbKNX
GoyHKLi) ycto ny6nivyHo-BNagHy AisNbHICTL Aep-
XXaBW, OKpiM Ti€El, fIka HanexuTb 40 npasocyans,
3aKOHOTBOPYOCTI abo nonitukn. Okpemi haxiBui
06CTOK0TL MigXig 40 PO3YMIHHA YNpPaB/iHHA SK
BUK/IIOYHO  30BHIilLIHbOHAMNpPaBNeHOol  AisANbHOCTI
[9, c. 97]; npoTe enemeHTK opraHizauiitHo-Bnopsaa-
KOBYHOUOI aKTUBHICTb CY0O’EKTIB BNajHNX MOBHOBA-
XeHb, Mawun €anHe 3MICTOBHE HAMNOBHEHHS, He
MOXYTb MPOTUCTABAATACL OAWH OAHOMY, 3BaXa-
HOUM Ha BEKTOPHUIA KpuTepii [10, c. 38]. Kepytounch
UuM, MNiATPUMYEMO MepeBaXawuy Yy BITUMIHAHIN
ny6niyHo-npaBoBili Teopii AYMKY NpPO OXOM/1IEHHSI
NOHATTAM BAAHOI ynpaBAiHCbKOI AiSNIbHOCTI S
30BHIlIHbO, TakK i BHYTPIWHbO CNPSAMOBAHOI BUKO-
HaBY0-pPO3NOPAAYOI aKTUBHOCTI. neHym Buwyoro
aAMIHICTPaTMBHOIO cydy, CnpaBeA/IMBO HEXTYHM,-
BEKTOPHOI O3Hakow, y 2013 p. 3a3HauyaB: «f/1sd
uinen i 3aBgaHb agMiHICTpaTMBHOIO CyA04YMHCTBA



BNagHy YynpaBiHCbKY (OYHKLiO HEeoO6XigHO po3y-
MITU SIK OisiNIbHICTb YCiX Cy6'eKTIB BagHMX NOBHO-
BaXEHb i3 BUKOHAHHSA MokKageHux Ha Hux KoHcTu-
-yui€0 yM 3aKoHaMM YKpaiHu 3aBgaHb» [11, n. 3].

®yHKUiT ynpaBniHHA (K OCHOBHI HanpsiMu 1oro
ceanisauji) OTpMMYIOTb Y3ropKeHe AOKTpuUHasibHe
-0aKTyBaHHSA, Xo4a Ii 3a3HaloTb PO3PI3HEHOrO rpy-
-yBaHHS B HAYKOBIli NiTepaTtypi: 3a CIPsIMOBAaHICTIO
coljanbHoOpraHizauiiiHi  Ta BHYTPILHbOOPraHi-
3auinHi); 3a 3micToM (OCHOBHI (opraHizauisi, pery-
NOBaHHSA, NPOrHO3yBaHHA, NaHyBaHHA, Koopau-
Hauisl, KOHTPO/b), cneuiasibHi, AOMNOMDKHI) TOLLO.
ABTOpPU HayKOBO-NpPakKTUYHOro komeHtaps o KAC
Ykpainn (2009 p.) BigHecn A0 BAagHWX ynpasniH-
CbKUX CPYHKLiA Taki:

1) BUpoGAEHHS (hopMytoBaHHSA) NOAITUKNK;

2) npaBoOBe perysatoBaHHS;

3) HagaHHA agMiHICTpaTUBHUX NOCAYT;

4) Harnsag i KOHTponb [12, c. 6].

CborogHi BUAAETLCA MOX/IMBUM  PO3LLUNPUTK
BiANOBIAHUIA nepenik (OPIEHTYOYNCb Ha 3aKpineHi
B YNHOBHULLKOMY 3aKOHOAABCTBI BUAN «3aBhaHb
i oyHKUIN aepxaBu», SIKIi MOXYTb BUKOHYBaTUCb
AepXaBHUMU cNyX60BUAMKM), Ao4aBWIN A0 Bnag-
HUX yNpaBAiHCbKNX (PYHKLiA:

1) 3a6e3neyeHHs QOpMyBaHHA Ta peanizauil
OEepXaBHOI MOMITUKN (Ha PIi3HUX PIBHAX afMiHi-
CTpYBaHHS);

2) 3a6e3nevyeHHa HafaHHs agMiHICTpaTUBHUX
nocnyr;

3) 3A4iiCHEHHST AEepPXXaBHOrO Harnsay i KOHTp-
onio;

4) ynpaBniHHA AepxaBHuMu  hiHaHcoBUMUK/
MaiHOBMMU pecypcamMu Ta NepcoHanioM Aepxas-
HUX OpraHiB.;

5) peanisauii iHWKX BU3HAYEHUX 3aKOHOAAB-
CTBOM NOBHOB&XEHb [epXXaBHUX OpraHis.

Ha aymky HaykoBUiB, Takuii nepenik dyHkuii
(sK y3arasibHEHHS 3a3Ha4vyeHuX B odqoiliiiHin gedi-
HiUiT 4. 1 cT. 1 3akoHy «[1po aepxaBHY CNyXo6y»):

1) Kopentoe i3 OCHOBHUMU (QYHKUiSIMW OpraHis
BUKOHaBYOl Bnaan (Ypsag i MiHicTepcTBa - 3a6e3s-
neyeHHs  dpopmyBaHHs/peanizauii  gepxaBHOT
NOMITUKK; IHCNEKUiT - KOHTPOAb/HArNA4; Crnyxom -
afiMiHiCTpaTMBHI NOCAYrK; areHTCTBa - ynpasBniHHS
06’ekTammn Aep)xaBHOT BAACHOCTI);

2) MIiCTUTb OYHKLiIO 3 yNpaBAiHHA NepCcoHasiom
SIK HACKpI3HY (XapakTepHy Ans BCiX piBHIB Bnagu)
NPaBOMOUYHICTb AepXXaBHUX CNyX60BLiB, WO nepe-
6yBalOTb Ha KepiBHUX nocajax;

3) Bigcnnae A0 «iHWWUX» MNOBHOBaXeHb Aep-
YKaBHUMX OpraHiB 3a4/151 NOBHOro 0XOMNneHHs (cyvac-
HOro Ta MEepPCrneKkTUBHOr0) KoMneTeHuil ny6nivuHmx
agmiHicTpauin [13, c. 353].

Cepis: MNpaBo, 2020 p., Ne 2 (68)

TakMM 4MHOM, [0 BAagHUX YyNpasAiHCbKUN
QoyHKUin  Odpicy MOXeMO [0Ny4ynTun, 30Kpema,
Taki i3 nepeabayeHnx MOro ctaTyCcHMM akTom [14]
NPaBOMOYHOCTI: MiAroToBKa NPONO3MUIi i3 NUTaHb
hopmyBaHHS Ta peanisauyii BHYTPILUHbOT i 30BHILLI-
HbOT MONITUKN AepXXaBu; 3AINCHEHHSA B yCTaHOB/e-
HOMY NOPSIAKY eKCNepTM3un NpuitHATUX BepxoBHO
Papgoto YKpaiHu 3aK0HiB, KOTpi Hagiiwv Ha nignmuc
Mpe3ngeHToBi YKpaiHu; onpautoBaHHS 1 nogaHHA
Ha nignuc MNpe3naeHToBI YKpaiHN NPOEKTIB ykasis,
po3nopsgkeHb lpe3ngeHTa YkpaiHu; nigrotoBka
NPOEKTIB 3aKOHIB, $Ki BHOCATbCA [1pe3naeHTOM
YkpaiHn o BepxoBHOi Pagn YkpaiHu; 3abesne-
YEHHSA KOHTPOJII0 3a BUKOHAHHAM YyKasiB, po3nops-
LXeHb, fgopydeHb [lpe3upeHTa YkpaiHu; posrnsg
B YCTaHOB/MIEHOMY MNOPSAAKY 3anuTiB HapoLHUX
AenyTariB YkpaiHu; peanisauisa gepxaBHOT noni-
TUKA LWOAO AEpXaBHOT TaeMHMUI. Xoua Aisnb-
HicTb OIY i € nepeBaxHO BHYTpilWWHbOANapaTHO
Ta 3abe3neyvyBasibHO, Lie HE BUK/HOYAE HASABHOCTI
B HbOr0 BAAAHO-YNPaB/iHCbKOT aKTUBHOCTI. YKa-
3aHe [04aTKOBO INHOCTPYETLCA TUM (PakToOM, LWO
Odhic BUCTYNae camocCTiiiHAM CYG6’€EKTOM npaBo-
BIAHOCWH LWOAO NUTaHb NPUAHATTA, NPOXOMKEHHS
Ta NPUNUHEHHS AEePXaBHOT CYyX6u B MOro CTPyK-
Typi, WOAO0 onpautoBaHHA 3anuTiB Npo AOCTyn Ao
ny6nivyHOi iHgpopmaLii Ta 3BEPHEHb FPOMaasH Ao
Mpe3ngeHTa YKpaiHu Towo. OCTaHHE NigTBEepaXKy-
€TbCA | NPaKTUKOK afMiHICTPATMBHOIO CYAO4MH-
CTBa, KOMW Bignosigayem BU3HAETbLCA He [NaBa
aepxasun, a came Odpic. LLloao noro nonepegHuka
(KA MaB aHasoriyHi MOBHOBaXEHHS), Buwui
aAMiHiCTpaTMBHUA Ccyd Heo4HOpPas30BO 3a3Ha4vyaB
Take: «3 ornagy Ha dyHKUii, Ski HanexaTb Ao
KomneTeHuil AgmiHicTpauyii Mpe3ngeHta YKpaiHu,
€ nmigcTaBu BBaxaTW, WO el opraH € camocTii-
HUM CY6’eKTOM BNafHMX NOBHOBaXeHb» [AuB. 15].
CuctemHe cnpuiiHatTa norikm KAC YkpaiHu Tex
AeTepMmiHye 3po6/eHNn BMLLE BUCHOBOK nocepep-
HiCTIO TPbOX Te3: Akwo OlY BucTynae camocTii-
HUM y4yacHMKOM crpaBsu (BignoBigayem), 3Ha4YUTb,
Moro AisiNbHICTb  MOXe nopogxysaTu  ny6nid-
HO-NpaBoBWA cnip; Ny6ai4HO-NPaBOBUIA CNip MOXe
BUHMKATU /WWIE 3 NUTaHb 3AINCHEHHS ny6niy-
HO-BNafHUX YMNpPaBiHCbKUX (PYHKUi, HagaHHSA
agMiHicTpaTMBHMX  nocnyr abo npoBeAeHHs
Bnbopis/pethepeHaymia (n. 2 4. 1 cT. 4 KoAekcy);
OCKiflbkM cnopu WoOAO0 pPOo3rnsaay iHopmaliiHmx
3anunTiB U/ MPOXOMKEHHSA MYO6AIYHOT CAyX6u He
HOCSITb CEPBICHOro abo 6e3nocepenHbLO-AEMOKpaA-
TUYHOTO XapakTepy, BOHW NOB’'A3aHi 3 YTiNEHHAM
BM1afHUX YNpaBniHCbKMUX (OYHKLA.

3acnyroBye Ha yBary i o3HauyeHwuii odiyinHowo
AediHilielo aepXXaBHUX OpraHiB Cy6’ekT, KOTpwii
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penpeseHTYeETLCA Y 3AiINCHIOBaHIN KoMneTeHUii -
«Bifl iMeHi gepxaBu». Lle cnoBOCNO/YyYEHHS He
oTpUMasio  MO3UTMBHONPABOBOrO TPaKTyBaHHSA,
ane 3acCTOCOBYETLCA B akrax BUWOT puany-
HOT CMAM Nif Yac XapaKTepPUCTUKM HU3KN HOCIIB
ny6niyHoi Bnaan (HABY; KepiBHUKM Ta CNy>K60BLUi
anapaty HA3K; noniuyis; npauiBHukn [OBP; ycTta-
HOBa, ynoBHoBaxkeHa MO3 YkpaiHu Ha 34jiliCHEHHS
06MiHY aHaToMiYHMMK  MaTepianamn NAMHU
B MeXax MDKHapoAHOro cniBpo6iTHUUTBA; Aep-
)aBHi BUKOHaBL,; Cyadi TOLWO). YpaxoByHun BCH
LUMPUHY BMNaakKiB dpopmanisauii Ha3BaHOI 03HakKu,
B AissnbHOCTI OlY TeX MOXeMO 3HalTu NposiBu
aKTMBHOCTI, LWOi BigbyBaeTbCA Ha BigMNOBIAHUX
3acagax. Hanpuknag, 3srigHo i3 n. 9 crTaTycHoro
NOMOXEHHS: «[lepxaBHi CAyX60BUi Ta iHWI npa-
uiBHMkn Ochicy NnpusHavarTbCs Ha nocaau i 3Bifb-
HAKTbCA 3 nocag KepiBHukom Anapaty Odicy
MpesngeHTa YkpaiHm» [14]. ¥ ubomy pasi Kepis-
HUK AnapaTty BUCTynae cy6’'eKTOM MpuU3HaAYeHHS
Ha nocaau AepXaBHOI cNyxbu, sika Aie «Bifg iMeHi
AepxaBu» (3rigHo 3 n. 7 4. 1 c1. 2 3akoHy «[1po
AepXaBHy cryx0y»). YTiM, He3BaXKalun Ha 3a3Ha-
yeHe Ta Ha BIACYTHICTb YiTKOrO HOPMAaTMBHOIO
Y/ TEOPETUYHOrO OKPEeCsIeHHS 3MICTY BKas3aHOro
penpe3eHTaliiHOro MO3HAYeHHs, BiAYYBa€ETbCS
Moro nepwoyeproBa npuaaTHiCTb/BNACTUBICTb
NePBUHHUM MNyO6NIYHO-BNAAHUM IHCTUTYUiSM. [Opy-
ropsigHi XX yTBOpPEHHS (opraHu opraHiB), A0 SIKMX
Hanexutb i Odic, yTiNOWTbL CBOI NOBHOBAXEHHS
Bif, iMeHi 06cnyroByBaHOI OAWHULi [epXaBHOro
anaparty, a He BCbOro Takoro anapaty W Bupaxe-
HOT B HbOMY MOJIITUKO-NPAaBOBOI (hopmmn opraHiza-
uii cycninbcTea.

Odpic MpesngeHTa YKpaiHu € NOCTINHO dOYyHK-
LiOHYHOUAM  JOMOMIXHMUM  OpraHom, YyTBOpe-
HUM Tpe3naeHToM  YKpaiHu, BignoBigHO Ao
n. 28 4. 1cr. 106 KoHcTuTyuil YKpaiHn. OCHOBHUMMU
3aBaHHAMM Ocpicy € opraHisauiiHe, npaBoBe,
KOHCy/bTaTMBHe,  iHopmaliiiHe,  eKkcnepTHOo-
aHanitTMyHe Ta iHWe 3abe3neyeHHs 3[iNCHEHHS
Mpe3ngeHTOM YKpaiHn Bu3HayeHUX OCHOBHUM
3aKOHOM MOBHOBaXKeHb (M. 1 Ta N. 3 cTaTyCHOro
NosioXeHHs1). Taka 0OYMOB/EHICTb | CepBICHICTb
npupoan ONY cTana ofHIE 3 MiACTaB BiAMEXy-
BaHHS MOro Bif AepXaBHWX OpraHiB i TeopeTu-
Kamn [gmB. 5, c. 54-55; 17, c. 28-29], i Bepxos.-
HuM Cygom y 3rafyBaHiii noctaHoBi [2, n. 48-50].
Bupaetbca HeOOXiQHUM 3ayBadkKUTU ABa acnekTu:

- byBawTb cuTyauji, konm 3abesnevyBasib-
HUA XapakTep KOMMNeTeHUuii He nepeLwKkoKas
hopMasnibHO BU3HABaTU YTBOPEHHA [AepXaBHUM
opraHoMm. Tak, «[lepxaBHe ynpas/iiHHA crnpaBamu
€ creujiaNibHUM AepXXaBHUM OpraHoM i3 MaTepianb-
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HO-TEXHIYHOro, COLia/IbHO-NMOBYTOBOrO Ta IHLWOro
3abe3neyeHHsa AianbHOCTI Mpe3ngeHTa YKpaiHu,
BepxoBHOi Pagn YkpaiHn <...>» [18, n. 1].

- Y cchepi npotugii Kopynuii npoBigHOro
3HaA4YeHHA anda igeHTudpikauii cy6’eKTHOCTI Bigi-
rpae KpuTtepin HasiBHOCTI/BIACYTHOCTI CNYyX60BUX
NMOBHOB&XEHb, CTAHOBULLA UM MOX/MBOCTEN, SKi
NMOTEHUIAHO MOXYTb OYTM BMKOpPUCTaHi 0C060t0
3a418 OTpPMMaHHS HenpaBOMIpHOI Burogn. HAKLLO
Takuii KPUMIHOTEHHUIN pecypc BNaCTMBUIN PYHKLIO-
Hepy abo ny6iYHIn CTPYKTYPi, BOHWM MaloTb 3a3Ha-
BaTW PEryssaTUBHOrO BRAMBY. TEPMIH «aepXXaBHUM
opraH» Bu3HauyeHui y 3akoHi Ne 1700 sikpas gnis
OKpeCNeHHs NpuKnagHux MexX Ail aHTUKOopYynuin-
HUX NPUNKCIB, a TOMY BKasiBKa B MOro AeqiHiuii Ha
3[iICHEHHSA MOBHOBAXEHb «Bif IMEHi AepxaBu»
€ TemMaTUYHO HEKOpPEKTHOW, BOHAa CynepeyunTb
MeTi rasy3eBOro 3akoHogaBCcTBa (411 SKOro CyT-
HiICHUM € (paKT HassBHOCTI/BiACYTHOCTI KOMNeTeHU,iT
SIK B/IaAHOI0 pecypcy MNoTeHUINHOT Kopynuii, ane
Galifly>kuMn € MOXO[KEHHS Ta HOMiHaLis Takoro
pecypcy). Y 3B'3Ky i3 UMM WwBugLle HeobXigHo
rOBOPUTU MPO KOHTEKCTHY 3aiBiCTb NPUNUCY «Bif,
iMEHI aepxaBu», HX rinepboniszyBatu ii Bary.

lll. MpocTopoBi Mexi npeaMeTHMX MNOBHOBa-
XEHb: HPUCAVKLIA AepXaBHOro opraHy noLunpo-
€TbCS «Ha BCK TEPUTOPI0 YKpaiHM abo Ha oKpemy
aAMIHICTpaTUBHO-TEPUTOPIANIbHY OAMHMLIO». Llel
acnekT TpaguuinHOT CTPYKTYypu afaMiHicTpaTuB-
HO-NPaBOBOro CTaTyCy BAagHUX CYyO’'ekTiB AeLlo
He kopenwe i3 npupogoto OlY Ak gopagyoro
Ta 06C/1yroByOUHOro opraHy 3 MbKTEpUTOpiasibHO
(@60 wBuawe - «nosaTepuTopiasibHO») KOM-
neteHuieto. OfHak 3a3HayeHe 30BCIM He nepe-
WwKompkae 3apaxyBatn Odpic g0 Kona gepXaBHUX
opraHiB. HaBnaku, BUHUKalOTb NiACTaBU KPUTUKM
BUKOPUCTAHHA LMTOBAHOro (DOPMYJ/IOBaHHA nif,
yac 3aKOHO4ABYOro BM3HAYEHHS AepXaBHUX opra-
HiB. OBMEXEHHS OCTaHHIX Nuwe YTBOPEHHSAMMU,
HOPUCAMKLIA KOTPUX MOLUMPHOETLCH Ha BCO Tepwu-
TOpil0 YKpaiHM abo Ha OKpeMy afMiHicTpaTuB-
HO-TepuUTOpiasibHy OAUHULIO, € Pe3y/IbTaToOM 3aKo-
HOlaBYO-TEXHIYHUX NPOpaxyHKiB (KoNu HOBi, ane
HECYTTEBI, O3HaKW MOHATTA AOBOJI CYTTEBO 3BY-
XYOTb oro obcesr). ®axiBusaMu BXe 3a3Hayasnochb,
O 3a NoAibHOro TpakTyBaHHSA 3MICTOM KaTeropii
He OXOMMETLCA HU3Ka 6Ee3yMOBHO [AepXaBHUX
opraHiB (Hanpuknag, TepuTopianbHi ynpaB/iHHSA
HABY, HA3K, ABP, MOpPCbKi €KOMOorivHi iHcnekuil);
ue notpebye BUMNPaB/IEHHA. YpaxoByluu HasB-
HICTb MiXTepuTopianbHUX OpraHiB, K/IH4YOBOro
3Ha4YeHHa Ansa igeHTudikauii gep>xaBHUX OpraHis
Mae HasABHICTb KOMMETeHLUil, fka nowunproeTbes/
i€ B Mexax YKpaiHu, a He AOTpMMaHHSA OfgHIel i3



[BOX MPOCTOPOBUX &/IbTEPHATUB: «YCA TEPUTOPIA»
abo «ofHa afMiHICTpaTMBHO-TepUTOPianbHa oan-
HULSA>.

OkKpiM 3MICTOBHMX, MOXHa L0AaTKOBO HajaTtu
M HU3Ky (popmanbHMX [OKa3iB Ha KOpUCTb
BU3HaHHA OIlY gepxxaBHUM OpraHoM, cepep AKUX:

1) Nexkcnka. Odpic TMpe3ugeHta  YkpaiHu
€ «MOCTINHO (PYHKUIOHYHOYMM [OMOMDKHUM oOpra-
HOM, yTBOpeHuM [Ipe3naeHToM YkKpaiHu, Biano-
BigHO A0 n. 28 u. 1 or. 106 KoHCcTuTyuil YKpaiHu
(n. 1 nonoxeHHs). TobTo, BignoBigHO A0 OCHOB-
HOro 3akOoHy Ta CBOro craTtycHoro akTy, Odic
OfHO3HA4YHO € opraHoMm. [onomikHuii Ta o6cny-
rOBYIOUMIA XapakTep LbOro YTBOPEHHS He 3MIHIOE
noro 6a30BOi, PUANYHO 3aKpINJEHOT, Npupoan -
«opraH». $KWO0 MNOoCTaBUTM MUTAHHA LWOAO0 opra-
Hi3aliNnHO-CUCTEMHOI HanexHocTi OrlY, To eanHOo
NPUAHATHUM eniTeToM [ANS MNO3HAYeHHSA po3rns-
AyBaHOI ogMHULi Ny6/1iYHOro anaparty € «hepXas-
HUli» (& He «MyHiuMnNanbHWii», «rpPoOMafCbKunii»,
«HaAOEepXXaBHUM» TOLL0) OpraH.

2) ®opmynioBaHHA HOpPMaTUBHO-NPaBOBUX
akTiB. Tak, or. 91 3akoHy «[1po gepxXaBHY CAYXOy»
HasmBaeTbCa «OCO6/MBOCTI MPOXOLXKEHHSA Aep-
XaBHOT C/IYXO6U B OKPEMUX AepXaBHUX OpraHax».
BopHouac nogaHa ctaTTa BperysiboBY€E BiAMNOBiAHI
0CO6AMBOCTI | WOAO AOMNOMDKHUX OpraHis, yTBO-
peHux Mpe3ngeHToM YKpaiHu (3arasiom), i Wwono
MOCTIAHO (DYHKLIOHYHOYOrOo [AOMOMIKHOIO OpraHy,
akum € OlY (3okpema) - 4. 1 i 5 or. 91. OTxe,
Odpic - oAuH i3 UUX OKpeMnX AepxaBHUX OpraHis.

3) dopmynoBaHHA akTiB CyJOBOro npaso3a-
cTocyBaHHA. Hanpuknag, B Yxsani BepxoBHoOro
Cypy (y cknagi cypai KacauiiHoro apgMmiHicTpa-
TUBHOro cyay) Big 14 «kBiTHA 2020 p. (cnpasa
Ne T1/9901/100/20) 3a3Haya€eTbCA:  «MNPUNUCU
NYHKTY 7 yacTuHu nepuwoi ctatti 4 KAC YkpaiHu
BM3HA4alTb, WO CYy6'EKTOM BNagHWX MNOBHOBA-
XEeHb € opraH fgepxaBHOi Bnagn (3okpema 6e3
cTtatycy lpuandHoi ocobu). Came TakMm opra-
HOM Jep)XaBHOiBNaau €, 3okpema, i Oduic Mpesu-
feHTa YkpaiHu, aknid <...>» [19].

4) LlTaTHi XapakTepucTuUKW. 3HayHa 4YacTuHa
ocoboBoro cknagy Odpicy mae crtaTyc Aepxas-
HMX cryx60BLiB. BignosigHo fo 4. 2 cT. 1 3akoHy
«lMpo AepxaBHy CHyXby» AepXaBHUM CNyX60B-
uem mMoxe 6yt nMwe ocoba, fka 3alimae Bigno-
BilHy nocaZly B «opraHi fiepxaBHoi Bnaau, iHwomy
JepXaBHOMY opraHi, noro anaparti (cekpeTapiarTi)
(Bani - gepxxaBHUN opraH)».

Taknm YnHom, ko B ONY npauiooTb AepXaBHi
cnyx60BLiB (a BiAMOBIAHWA CTaTyc MOXHa Haby-
BaTu nivwe nepebysBaroum y CTPYKTYpi AepXXaBHOro
opraHy ab6o iioro anapaTy), BUCHOBOK OYEBUHWIA:

Cepis: lMNMpaBo, 2020 p., Ne 2 (68)

Ocpic - pepxaBHuii opraH. [MogibHa Kopensuis
MDK B/1aCTUMBOCTAMM OCOGOBOr0 cksiafgy Ta iHCTU-
TYLIT NpoCTexXyTbes B cympkeHHi O.0. bepHasiok:
«[0MOMDKHI OpraHy He 3aBXAWM MarTb CTaTyc aep-
)KaBHOrO opraHy, BiAMnoBigHO, MOro npauiBHUKW He
€ agepxaBHuMKU cnyx6osusmu» [5, c. 55]; oTxe,
AKLWLO MPauiBHUKMA BCe-TaKN € AeP>KaBHUMU CIyX-
60BUAMM, TO Micue iXHbOT Mpaui - [epXaBHWUiA
opraH. 3aans MNoBHOTW 3BEPHEMOCH [0 OYeBUf-
HOT TEepMIHO/IOrNYHOT anbTepHaTuBK: AepXaBHa
cnyx6a B «anaparti Aep>XaBHOro opraHy». Baru uii
KaTeropil HafaBanu we B KoHuenuii agmiHicTpa-
TUBHOI pechopmu, BIiAMNOBIAHO A0 SAKOT OYiNbHUK
€AMHOHAYANIbHOIO OpraHy i € «opraHom», a ToOMy
HasMBaTN U0 0COOY «KEpPIBHMKOM OpraHy» He €,
3 HayKOBOI TOYKM 30pY, LIIKOM JIOTIYHUM. Y LMX
BMMagkax CTpykTypa, fka TpaguuiliHo Ha3uBa-
€ETbCA «OpraHom» (Hanpuknag, MiHICTEepPCTBO,
OEPXaBHUI KOMITET TOWO), (PaKTUYHO BUCTYyMae
po6ounm «anapaTom» BignosigHoro opraHy [20].
HaBiTb AKW0 B3ATW Takmii Nigxig 3a OCHOBY (xo4ya
BiH He OTpuMMaB LWWPOKOT peanizauii), To ONY
BapTO po3rnsgaTn He SAK anapat 04HOOCO60BOro
nepxaBHoro opraHy (lMpe3ugeHTa), a Ak camo-
CTiiHY OAVHULK0 MY6MIYHOrO MEexaHiamy, y CTpyK-
Typi SIKOT € OYiNIbHMK-OPraH Ta CBiil BHYTPILWHIl ana-
pat (ue NokasoBO 3 OrNnsA4y Ha HasABHICTb Yy LITATI
Odpicy nocagu KepisHuka anapaty OI1Y). bauumo,
KOHLIEHTpALis Ha opraHisauiiHiin BapiaTMBHOCTI
CNy6u (B «opraHi 41 noro anaparti») NpPUBOANTb
[0 TOro X Camoro BMCHOBKY LLOA0 MPUpoAu O0CHi-
[>XXYyBaHOT [,OMNOMDKHOT IHCTUTYUIT TnaBn aepxasu.

YpaxoByloun BCe 3a3HavyeHe BULle, MPUTPU-
MYEMOCb no3uuii npo Te, wo Odic (y KOHTEKCTI
aHTUKOPYNUIAHOTO perysBaHHA) - «AepXaBHui
opraH». BopgHouyac 3akpinsieHa y cr. 1 3akoHy
Ne 1700 odpiyiiHa geciHiyis oCTaHHbLOTO MICTUTb
[Ba 3aliBux (3 Nornsgy Metu Ta 3micTy rasy3eBoro
3aKOHOAaBCTBA) AUCKPUNTUBHUX POPMY/IHOBAHHSA:
«Bif, IMEHI JepxXaBu», «Ha BCHO TEPUTOpID YKpa-
THM abo Ha OKpemy afMiHICTpaTUBHO-TEepUTOopi-
aslbHY OAMHMLIO». BOHWM CTalTb TEXHIKO-HOPUANY-
HOK0 OCHOBOK A1 CYMHiBiB wWwopno cratycy OflTY,
KOTpi nig 4ac HPUCAMKUINHOIO npaBo3acTocy-
BaHHA MaloTb TpakTyBaTucCb (3 ornsAny Ha LiHHO-
cTi “the rule of law”) Ha kKopucTb npmBaTHOI 0COON.
IMOBIpHO, caMe Ha Taki igeliHi OpiEHTUPK | 3BaXxXaB
BepxoBHuii Cyg, Konu, OuiHYM dhakT HENnogaHHs
e/IeKTPOHHOT  Aeknapalii  3acTynHukoMm [nasu
AaMmiHicTpauii Npe3ngeHTa YkpaiHu, BU3HaB HeHa-
NEXHICTb UbOro oyHKUioHepa [0 Cy6’ekTiB gekna-
pyBaHHA y 3B’A3KY 3 HEHaNEeXHICTio AaMiHicTpau,il
[0 fepxaBHux opratis (MoctaHoBa Big 29 6epesHs
2019 p.). Wopo uiei no3unuii BULLOT CyA0BOT iIHCTaHU,T
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Ta ii noganblUMX HacigKiB, MOXEMO BUAIANTA TpuU
CYTTEBMX aCneKTu:

1. Bupiwyoum KOHKpPeTHy crnpaBy, Cy6'ekT
NpaB03acTOCyBaHHSA OMUWHYB YBarow BaX/MBUiA
hakT - nocaga 3acTynHuka naBum AAMiHicTpauii
MpesngeHTa YKpaiHW Hanexana Ha Toi 4ac (5K
i KepiBHnka Ocpicy Ta MOro 3acTymnHUKIB - CbO-
rogHi) Ao nepeniky «nocapg i3 BUCOKMM KOpymn-
UiiHum puamkom» [21, n. 1]. Wopo oci6, KoTpii
3alimaloTb BIAMNOBIAHI nocagn, MpPUNUCK  BULLLOT
opuanYHOI cnnn nepegbavatoTs (i nepegbavani)
HeOoOXiAHICTb PO3LIMPEHOro AeknapyBaHHS iHGOp-
MaLii Ta 060B’A3KOBY MOBHY MEPEBIPKY Aeknapa-
Lim (4. 3 cr. 46 Ta 4. 1 cr. 50 3akoHy Ne 1700).
Lle mano 6 3ymMOBUTU BWCHOBOK MNPO HasABHICTb
y 3actynHuka [naBu AAMiHicTpauii 060B’A3Ky
34iiCHIOBATM [ekfapyBaHHS He3asleXHo Bif cTa-
TyCy BiAnNOBiAHOIO AOMNOMDKHOrO opraHy. CXO0Xum
YMHOM dhaxiBLi OGrpYHTOBYBa/IM HANEXHICTb A0
Kona [eknapaHTiB OKpeMuX naTpoHaTHUX CrlyX-
60BUiB, KOTPi HE 3a3HaYasiMCb Yy CT. 3 aHTUKOPYM-
LiAHOro 3aKoHy, asie 3ragyBaniMCb MOMIX 0OCi0, «siKi
3alimaloTb BignoBiganbHe Ta 0co6MMBO BiAMNOBI-
AanbHe cTaHoBulle» [22, c. 106].

2. 3miHamn Big 02 xoBTHA 2019 poky
n 14. 1cr. 3 3akoHy Ne 1700 6yB AOMNOBHEHMWIA
HOBOIO TPYMNoK CY6’eKTIB, Ha AKUX MOLUMPHOOTLCA
noro Bumoru: «KepisHuk Odpicy MNpesungeHTta Ykpa-
THW, Moro Mepwnini 3aCTYNHUK Ta 3aCTYMNHUK <...>».
TakuM 4MHOM, He3Baxaluy Ha YCYHEeHHs npaBo-
3aCTOCOBHOI MPaKTUKOK ou4inibHMKIB Odhicy/Aami-
HicTpauii MNpe3naeHTa 3i cchepn aHTUKOPYNLIAHOTO
perynoBaHHsa, X nojasblle 3BOPOTHE «3apaxy-
BaHHs» BiAOYNOCb Ha NigcTaBi NPsSMUX NPUNNCIB
BULLLOT tOpuANYHOT cvnn (Lo PO3LIHIOEMO MO3u-
TUBHO).

3. HiBenwBaHHA  3aKOHOAaBUYMMW  HOBaLii
cy6’eKTHO-3060B’A3a/IbHUX Hacnigkie lMocTaHoBU
Big, 29 Gepe3Hsas 2019 p. He 3MIHIOE IHCTUTYLIN-
Ho-kBanigoikayiiHoro BUCHOBKY BepxoBHoro Cyay
(«AamiHicTpauisa <...> He € AepXaBHUM OpraHom
Yy PO3yMiHHI 3akoHy YkpaiHn «[1po 3anobiraHHs
Kopynuii»). Ha ocHoBi Lboro Odpic moxe Hebes-
NiACTaBHO HEXTYBaTW aHTUKOPYMUiiHMMMK 3060B’s-
3aHHSIMU, SKi BCTAHOB/IOKOTLCA A1 «OpraHiB» (Lo
PO3LIHIOEMO HeraTuBHO). [OBOPMMO, 30Kpema,
npo BuUMOrn npo: nogaHHa HA3K go 15 nwotoro
iHgpopmauii, HeobXxigHOI AN NiArOTOBKM Haujio-
Ha/bHOI gonoBigi Woao peanisauii 3acaj aHTUKO-
PynuiAHOT NOMITUKWA; NPOBEAEHHS nepeBipkn hak-
TiB nofaHHs CBOIMM nNpauiBHMKaMKU aeknapadi
(i nosigomneHHa HA3K npo Bunagku HenogaHHs
UM HECBOEYACHOrO X NoJAaHHA); CTBOPEHHA 3axu-
LLEHNX aHOHIMHUX KaHaniB 3B'A3Ky, 4depes3 sKi
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BVKpPMBAY MOXEe 3AINCHUTW MOBIAOMJ/IEHHS, rapaH-
TOBaHO 3b6epiralouM CBOK aHOHIMHICTb; 3abo-
POHY oAepXXaHHsi Miflbr, NOCNyr i MaliHa Big npu-
BaTHMX oci6 (4. 3 cT. 20, u. 2 cT. 49, u. 4 cT. 53,
4. 1cT. 54 3akoHy Ne 1700).

BucHOBKM i npono3unuii. TpakTyBaHHS KaTero-
pii «AepXXaBHUIA OpraH» y KOHTEKCTi aHTUKOPYNLii-
HOro 3aKOHO4AaBCTBa CYNPOBOMAXKYETLCA TEOpPETNY-
HAMK, LUiNIbOBMMK, KOHKPEeTHO-KBanidikauiiHnmm
Ta CUCTEMHO-PErynaTuBHUMM TpyaHowamu. po-
aHanisyBaBLUN X, BUAAETLCA MOXJ/IMBUM BUCYHYTU
HU3KY 3aKNIOYHUX Tes:

1) TepMiHK «opraH gep)xaBHOT BNagu» 1a «aep-
XaBHWUI opraH» BapTo cnpuiiMaTn SK TOTOXHI,
He3BaXawuy Ha pPeTpoCneKTUBHO-TpaAuLiiHe
HafaHHA OCTaHHbOMY Oifbll LIMPOKOTO KifibKic-
HOro HanoBHEHHS;

2) odhiuiiiHe BM3HaA4YeHHs KaTeropii «Aepxas-
HUA opraH» y 3akoHi Ne 1700 noknmkaHe OXonutu
MaKkC/VMasibHO LUMPOKE KOJI0 BfafHO-anapaTHUX
OLVHULb;

3) odhiuiiHe BUM3HAYEHHS KaTeropii «aepxas.-
HUA opraH» B 3akoHi Ne 1700 noTpebye BAOCKO-
HafleHHs LWNAXOM YCYHEHHS (hopMyioBaHb «Bif,
iIMEHI oepxXaBu», «BCIO» Ta «abo Ha OKpeMy aaMmi-
HiCTpaTUBHO-TEPUTOPIaNIbHY OAUHULKO», OCKINbKM
K/II0UOBOK 03HaKOK igeHTUdiKalii opraHy Mmae
BUCTYNaTW HasiBHICTb/BIACYTHICTb BNagHUX NOTEH-
LiiHO-KOPYNUIiiHMX pecypciB, a He iX NPOCTOpPOBI
UM HOMIHa/IbHI O3HaKW;

4) 3 ornagy Ha opraHisauiviHi, KOMMeTeHLiHi,
cTaTyCHo-npouecyanbHi Ta LWTaTHi 0CO6/IMBOCTI,
Ocdpic MpesngeHTa YKpaiHW € AepxaBHUM opra-
HOM A5 Linei aHTUKOPYNUiinHOro 3akoHogaBCcTBa
(Lo He BMKNKOYAE cnpaBea/IMBOCTI OKPEMMX AokKa-
3iB MPO 3BOPOTHE - Ha 3arajibHOA4OKTPUHANIbHOMY
PiBHI);

5) BK/IOYEHHS OYiNbHUKIB AgMiHicTpauii/Oduicy
Mpe3ngeHTa 0O Kona nocaf i3 BUCOKMM pPiBHEM
KOPYNUiiHNX pM3KKiB Masio 6 06yMOBUTU BU3HAHHS
IX geknapaHTaMu He3asleXHOo Bif anaparTHol npu-
poan AaMiHicTpauii/Odicy;

6) i3 )XOBTHA 2019 poky KepiBHUKM OI1Y 6ynu
HOpMaTMBHO 3apax0oBaHi A0 0Ci6, Ha AKMX MNoLn-
ploeTbcs ais 3akoHy Ne 1700, ane npaBo3acTo-
COBHa nosuuis BepxoBHoro Cygy wWoAo HeBW-
3HaHHA AgMiHicTpauii/Odicy agepXaBHUM OpraHoM
MOX€e BWUCTynaTu iHTepnpeTauinHuM nigrpyHTam
ONA HEXTYBaHHA 3 60Ky LibOro AOMOMIKHOrO yTBO-
PEHHSA HU3KOK IHLIMX TEMATUYHUX NPUMUCIB.
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Dobrovolska N. V., Khamkhodera O. P. The Office of the President of Ukraine as state
agency (in the context of anti-corruption legislation)

The article is devoted to the problematic issues of understanding the category of “state body”
(within the limits ofthe official definition provided by the Law of Ukraine “On Prevention of Corruption”),
clarifying the legal nature of the Office of the President of Ukraine and establishing its conformity /
non-conformity with the sectoral understanding of state bodies. The approaches to the relationship
between the terms “state body” and “public authority” were revealed, the necessity of their identical
perception was defended (at least in the modern period of development of the domestic legal
system). A critical analysis of the normative phrases “on behalf of the State” and “on the whole
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territory of Ukraine or on a separate administrative-territorial unit” was carried out; their general
doctrinal fairness is recognized, but the instrumental-contextual inadmissibility is substantiated
(inconsistency of the purpose of thematic regulation - for the first; excessive descriptive wording
and, as a consequence, the narrowness of the content - for the second). Reasons given by
the Supreme Court when it did not include subsidiary body of the Head of State in the circle of state
bodies are characterized (Decree of March 29, 2019), the negative systemic consequences of such
a law enforcement position are revealed, additional (not considered during the specific proceedings)
arguments of the opposite interpretation are given (emphasizes the situational importance of the list
ofpositions with high and heightenedlevels ofcorruption risks). Itwas established thatthe amendments
to the Law “On Prevention of Corruption” of October 2, 2019 directly enshrined the anti-corruption
subjectivity of the heads of the President’s Office (removing the applied dilemma “is it necessary
to declare?”), but preconceived views (including the highest judicial instances) on the nature
of the relevant auxiliary institution remain actual and problematic (for reporting issues, organization
of anti-corruption financial control, promotion of disclosure, obtaining benefits by the subjects
ofpower, etc.). A number of formal arguments are made in favor of classifying the President’s Office
as a state body (participant in court proceedings; wording used in court decisions; wording of acts
of higher legal force; formation of staff mainly of civil servants), but their auxiliary (not ontologically
meaningful) significance is recognized.

Key words: apparatus of the body, authoritative management functions, declaring person,
subsidiary body, provision, prevention of corruption, public authority, jurisdiction.
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