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ITPEACTABUTE/IBCTBO UHOCTPAHIEB B YKPAUHE.
O®OPMJIEHUE IMOJTHOMOYMNM

B cuny HeTouHOCTE M MpoOEIOB B YKPAaMHCKOM 3aKOHOJATEIbCTBE
MHOCTPAHIIbI CTAJIKUBAIOTCS C OIpeae/IeHHBIMU ITPpo0JeMaMU TIpU 3alUTe
CBOMX MpaB U 3aKOHHBIX UHTEPECOB B CBA3U ¢ O(OPMJIEHMEM MOJIHOMO-
Yuii IS TIPEACTaBJIEHUSI UX MHTEPECOB B cyne. B cTaThe mpeacTaBeHbI
HEKOTOPbIE CIIOCOOBI pellIeHUsI TPOOJIeM, CBSI3aHHBIX C 0(OPMIICHUEM TTOJI-
HOMOYMI Ha MPEeACTaBUTEIbCTBO MHOCTPAHLIEB B CyAax YKpauWHbI U pac-
CMOTpPEHBI Mepbl, KOTOPbIE MOTYT MPEAOTBPATUTh BO3HMKHOBEHUE TaKUX
MpooJIEM.

KiroueBbie ¢10Ba: MTHOCTpPAHEL, JOBEPEHHOCTh, KAIIUTAH CyIHAa, MOPC-
KO€ CyJIHO, apecT CydHa.

O6GecneyeHue Haajexallero NpeacTaBUTEIbCTBA UHTEPECOB MHOCTPAHIIEB B
YKpauHe B nocjiaeaHee 1eCITUIETHE CTaJI0 BeCbMa aKTyaJIbHbIM B CBSI3U C MEPEXOJI0M
YKpauHbI K ppIHOYHON CUCTEME XO3IMCTBOBAHMS U, KaK CJIEACTBUE, — K MHTEHCUBHOMY
Pa3BUTUIO MMPAKTUYECKUX JIEJTOBBIX OTHOILIEHUN MEXIY pe3ueHTaMU U HEpe3UIeHTaMuU
YkpauHbl. B npaBoOTHOLIEHUSAX MEXAY PE3UACHTAMU U HEpPEe3UJEHTAaMU YKpauHbI
Bcerga MPUCYTCTBYET TaK Ha3blBaeMblii “MHOCTpPaHHBIMA 3JeMeHT”. B ciayuae
BO3HMKHOBEHMS CIIOpa, KaK IMpaBUJIO, BCTaeT KOJUIM3UOHHBIM BOIPOC: HEOOXOAUMOCTD
pemiath, KakKo M3 KOUIMAMPYIOIIUX (CTAJKMBAIOIIMXCSI) 3aKOHOB ITOMJIEXKMUT
IMIPUMEHEHUIO — NEUCTBYIOIIMI HA TEPPUTOPUM, T11€ HAXOAUTCS CY, paCCMaTPUBAIOLIMI
JIEJI0, WIN WHOCTPAHHBIN 3aKOH, T. €. 3aKOH TOM CTpaHbl, K KOTOPOM OTHOCUTCH
WHOCTPaHHBIN 3JIEMEHT B paccMaTpuBaeMoM aene [1,75] (koatusus — maTUHCKOE
CJIOBO, O3Hayallllee CTOJIKHOBEHKE). B BUAy TOro 4To OJHU U Te Xe T'pakKIaHCKO-
MIpaBOBbI€ OTHOILIEHUS MOTYT HEOJHO3HAUYHO PEryJMpoOBaThCsd HALlMOHAJbHBIM U
WHOCTPAHHBIM IIPAaBOM, BO3HMKAET HEOOXOAMMOCTb PEIIUTb, IIPaBO KAKOI0 rocy1iapcTBa
JOJIKHO MPUMEHSTBCS B KaXX10M KOHKpeTHOM ciy4dae [2,11]. JIpyrumu cioBamu, B
pe3yabTaTe HaJU4YMs MHOCTPAHHOTO 3JIEMEHTAa B I'PakJAaHCKMX MPaBOOTHOIIEHUSIX
BO3HMKAET CUTYyallMsl, KOoraa “ogHUM U TeM Ke (PaKTUIeCKUM OOCTOSITeIbCTBAM MOXKET
ObITh JaHa pa3jiuyHas opuaudeckasl OlleHKa, a B UTOre, B COOTBETCTBUU C IIPAaBOM
pa3HbIX TOCYIAPCTB MOXET ObITh JaH pa3HbIiA OTBET HAa OJMH M TOT Xe Bompoc” [3,11].
IIpo6aema KoOJIU3UI MEXAY MHOCTPAHHBIM M HAllMOHAJbHBIM IIPAaBOM IIMPOKO
hcciaeaoBajlach y4eHBIMM pa3HbBIX cTpaH. HeobOxoaumMo OTMeTUTh BKJIad B
HCcCclIeIoBaHUE HAaHHOM Mpo0OJieMbl YKpanHCcKUX yueHBIX . C ®enpiusax [4,36] u
IHemaxuna A. M [5,10]. Tem He MeHee, OOJNBIIMHCTBO ITyOJMKALIMK I10
paccMaTpuBaeMoi mpoOjaeMe HOCAT OOLIMIA xapakTep. B 3Toil c¢BI3M cumTaeMm,
HEOOXOAMMBIM O0paTUTh BHUMaHKWE Ha HEKOTOPHIE YaCTHbIE MPOOJIEMbl Y KOJUIM3UH,
BO3HMKAIOIIIME B Mpollecce MPeACcTaBIeHWsI UHTEPECOB MHOCTPaHLIEB B YKpauHe, a
WMEHHO, TIpu OPOPMIECHUU MOJIHOMOYUIA IJIS1 3aLLUUTHI UX MHTEPECOB B YKPAUHCKUX
cynax.

IIpaBoBOIi cTaTyc MHOCTpaHIIEB B YKpauHe 3akperuieH KoHcTutyuueid YKpauHbl 1
3akoHoM YkpauHbl “O MpaBOBOM CTaTyCce MHOCTPAHIIEB”, a TakKXKe Pa3sBUT B APYTUX,
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cIiellMaJIbHbIX HOPMaTUBHBIX akTaxX. Tak, cT. 423 I'paxxgaHCKOro npoueccyajaibHOIro
KoJeKca YKpauHbl YCTaHaBJMBaeT, YTO MHOCTPAHHbIE I'paxXaaHe UMEIT IpPaBo
oOpamaThcs B CyAbl YKpauHBl U TIOJIb3YIOTCS TpaXXIaHCKUMMU ITpolieccyaJbHbIMU
IMpaBaMM HapaBHE C rpaxkJjaHaMu YKpauHbI. 3aKpelIeHHOe Ha 3aKOHOJaTeJIbHOM
YPOBHE PaBEHCTBO IpOlLleCCyaJbHbBIX MpaB rpaxjaH YKpauHbl U MHOCTpPaAHIIEB
SIBJISIETCS BaXKHOM rapaHTHel 3alllUThl HapylLIeHHBIX MIpaB IocjeaHuX. TemM 0ojee, 3TO
aKTyaJbHO, MOCKOJIbKY B HacToslliee BpeMsi B MPOU3BOACTBE YKPAUHCKUX CYJIOB
HaxXoAUTCsl OINpeaeeHHOe KOJMUYECTBO I'paxkJIaHCKUX JeJl, IIe OJHON M3 CTOPOH
SIBJISIETCSI MHOCTpaHell (K COXaJIeHUI0, He MPeACcTaBIsIeTCs] BO3MOXKXHBIM MPUBECTU
TOYHbIE CTAaTUCTUUYECKME HaHHBIC B OTHOIIEHMM KOJMYECTBa AeJ C ydacTueM
MHOCTpPAHILIEB B CBSI3U C OTCYTCTBMEM COOTBETCTBYIOILIEIrO0 CTaTUCTUYECKOTO ydeTa).
ITpu aTOM, MHOCTPAHIIBI YYaCTBYIOT B CyAeOHOM Mpoliecce, KaK B KaueCTBe UCTIOB, TaK
U B KauyecTBe OTBeTUMKOB. HecMoTpsi Ha mpoBo3rjalleHHOe MNpolieccyaibHOe
PaBEHCTBO rpaxkgaH YKpauHbl 1 MHOCTPaAHIEB, Y MHOCTpAHLIEB MPHU 3alllUTe CBOUX
MpaB M 3aKOHHBIX MHTEPECOB B TOCYAApPCTBEHHBIX OpraHax YKpauHbI (B TOM 4yucCie
cyJax) BO3HUKAET OOJIbllE TPYAHOCTEM, YEM y I'pakgaH YKpauHbl. ITO CBsI3aHO C: 1)
OTAAJIEHHOCTbIO MHOCTPAHHBIX (PU3NUYECKUX JIUIL U COOTBETCTBYIOIIMX OPTaHOB
WMHOCTPAHHBIX IOPUIMYECKMX JMUIl OT MecTa, IJIe paccMaTpuBaeTcs aAejao, 2)
HECBOEBPEMEHHBIM MOy4YeHUueM MHMOpMaLIu O BpeMEHU U MECTe PaCCMOTPEHUSI Jieia,
3) He3HaHMEM YKPauMHCKOIO MJIM PYCCKOIO SI3bIKOB, 4) HE3HAaHMEM OCOOEHHOCTEM
YKPanHCKOTO MaTepUabHOIO U IIpolieccyaabHOTo rpasa. [IpyHuMas Bo BHUMaHME 3TU
U Jpyrue TPYAHOCTU, C KOTOPHIMU MHOCTPAHIIbI MOTYT CTOJIKHYThCSI MIPU peaiu3aluu
CBOMX IpaB 1 3aKOHHBIX MHTEPECOB, €CJIU OYAYT OTCTauBaTh UX CAMOCTOSITEJIbHO, OHH,
KaK MpaBuJjio, oOpalllaroTcs 3a I0pUIMYEeCKOl TTOMOIIBIO K IMTPAaKTUKYIOLIUM B YKpauHe
agBokaram. CornacHo cT. 110 I'paxkgaHCKOro mpoleccyajJlbHOTO KoJeKca YKpauHBbI,
(¢usnuyeckue nauua MOTYT BECTHM CBOM Jejla B Cyle JMUYHO MJIU 4Yyepe3 CBOUX
MpeJacTaBUTEJIEN, B TO BpeMs KaK IOpuINYeCcKUe Julia BeayT Jejia Yepe3 CBOU OpraHbl,
JNeNCTBYIONIINE B ITpeAesiaxX MOJHOMOYMIA, TTPEeIOCTaBIeHHBIX UM 3aKOHOM UJIU YCTaBOM,
WM Yepe3 CBOUX IpeICcTaBUTEICH.

OcobeHHOCTH odopMieHus MOJTHOMOYMA hil) ¢ npeJaCTaBUTEJIbCTBA
HHOCTPAHIEB — IeJb Halmero KOHKPETHOro HMCCJIeJ0OBaHHS, BecCchbMa
BAaXXKHOr0 JJs1 YKPaHHCKHX IOPHCTOB-NPAKTHKOB M CaMHX HMHOCTpPaHIIEB.

[TostHOMOUYMS TIpeacTaBUTE)IsI HA BeAeHUE Jejda OT MMEHU MHOCTpaHIa OOBIYHO
odOpMISIOTCS BhIAaueil eMy coomeemcmayoujell dogepeHHocmu. B cOOTBETCTBUM C
YKpPauHCKHUM 3aKOHOJATEJbCTBOM CYIIECTBYIOT CIlellMajibHble TpeOOBaHUS IO
0(POpMJICHUIO JOBEPEHHOCTH, YITOJTHOMOYMBAIOLLIEH ITPEICTABUTEISI BECTH 1€JI0 MHOCTpaH1Ia
B YKpauHCKOM cyae. Tak, B cooTBeTCTBUM CO CT. 34 KOHCyJIbCKOro yctaBa YKpauHHI,
yTBepxKIeHHOro Yka3oM Ilpe3uneHTta YkpauHbl Ne 127/94 ot 2 anpenst 1994, ykpanHckue
rocyJapCcTBEeHHbIe OpraHbl MPUHUMAIOT K PACCMOTPEHUIO JOKYMEHTHI, BhIJaHHBIE C
y4acTUEM JOIKHOCTHBIX JIML KOHCYJIbCKOTO OKPYyTa, W JOKYMEHTHI, BbIIAHHBIE TAaKUMU
JOKHOCTHBIMM JIMLIAMMU, TIPU YCJIOBUU, YTO 3TU IOKYMEHTHI JIEraIM30BaHbl KOHCYJILCTBOM
VYKpauHbl, €clii MHOE He IIPEIAyCMOTPEHO 3aKOHOIATEJbCTBOM YKpauHbI, WJIU
MeXIAYHAapOIHBIM COrjlallieHWeM MeXIy YKpauHOW M rocyaapcTBOM, I[e BbigaHa
JoBepeHHOCTh. KOHCyIbCKasl erajim3alus 3aKjI04aeTcsi B YCTAaHOBJIEHUU U 3aBEpPeHUU
nmoAnucei Ha JOKyMeHTax (JOBEPEHHOCTSIX) U MPOBEPKE COOTBETCTBUS C 3aKOHAMU
rocymapcTBa, riae Obul BblaH JOKYMeHT. Ilpoleaypa jieraiM3aluuy oObIYHO 3aHUMAET
oIpeAeieHHOEe BpeMsl, UYTO, B CBOIO OYepe/lb, YaCTO HEraTUBHO BJIMsIeT Ha 3(P(PEKTUBHYIO
peanu3alrio MTHOCTpaHILIEM CBOETO TpaBa Ha IpaBOBYIO MOMOIb. Takasi CUTyalysi MOXeT
BO3HMKHYTb B CJydasiX, KOrga B LieJIsIX HaJJiexallleil 3alluThl MpaB U 3aKOHHBIX
WHTEPECOB IOPUANYECKOTO JIMla HEOOXOIUMO MPUHSTh CPOYHbIE MEPhl IOPUINYECKOTO
xapakTepa. [IpumMepoM Takoil cuTyalluyd MOTYT CJYXUTb Aejia, CBSI3aHHbIE C apeCTOM
MHOCTPAHHBIX MOPCKHMX CYJIOB B YKPaMHCKUX MOPTaX.

B nociaenHee BpeMsi BO3pPOCIO KOJMYECTBO apeCTOB MHOCTPAHHBIX MOPCKUX
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TOPTOBBIX CYJOB B IOpTaxX YKpauHbl. M3BeCTHO, UYTO MPOCTOI MOPCKOI'O TOPTOBOTO
CyllHa MOXEeT HaHeCTU CYLIECTBEHHBI MaTepualabHbIi yilepO cynoBaaneabily. B aToit
CBsSI3M, YEM CKoOpee OyaeT Ha3HaueH aJBOKaT JJisl 3alllUThl MHTEPECOB CyI0BJIaieablia B
cyle, M, COOTBETCTBEHHO, CKopee OyJeT oOecmeuyeHa HajJjiexalmas NnpaBoBas
NOMOIIb, TeM OOJIbIIIE IIAHCOB Y CyAOBJaleablia CBECTU K MUHUMYMY YOBITKH,
CBsI3aHHBIE C MPOCTOEM cyaHa. Bo m3bexaHue morepu BpeMeHU, HEOOXOAMMOTO JJIst
JierajJiM3allMu JOBEPEHHOCTH, MOXKHO MOMNbITATbCS HAWUTU BBIXOA M3 CJIOXMBILIECCS
CUTyalluu cJieaymolnruM odpa3zoM. B cooTBeTcTBUM ¢ 0ObIYasIMU, CYIIECTBYIOIIMMU B
chepe MeXIYyHapOAHOro TOProBOro MopernjaaBaHus, U MPaKTUKOW, OCHOBAaHHOM Ha
HOpMax HallMOHaJbHBIX 3aKOHOIATEIbCTB Pa3IMUHbIX TOCYJApCTB, KallUTaH CyaHa, B
CUJTy CBOETO CJYXXEOHOTO IOJIOXKEHMSI, IPU3HAETCs MpeacTaBUTEIEM CyAoBaaaelblia
WM Biadesiblia Tpy3a B OTHOILIEHUM AeMCTBUIA, BBI3BAHHBIX HY>KJIaMU CyJIHA, I'py3a WIn
IUIaBaHMsI, a TAKXKE MCKOB, KaCalOLIMXCsI BBEPEHHOI0 eMY MMYILIECTBa, €CJIM Ha MECTE HET
IPYTUX IpeiacTaBUTesIeil cynoBaaaeablia UIN I'py3oBjaaeabla. Tak, HalmpuMep,
BBILIETIPUBEAEHHOE ITOJIOXKEHME 3aKperieHO B 3aKoHojaaTeJibcTBe Poccuiickoii
Ddenepanyu, npudeM 6e€3 orpaHn4YeHUsI cepnl IpuMeHeHus [6,136].

Bynyuymn 3aKOHHBIM NpeAcTaBUTEJIEM CyaoBaaAesblia, KallUTaH CyAHa MOXET
CaMOCTOSITEJIbHO 3allMIaTh B Cyde MHTEpPeChl Biajeablia apeCTOBAHHOTO CyaHa. Tem
He MeHee, TaKoe CJIy4aeTcsl JOBOJIBHO PEAKO M0 MPUYMHAM, YKa3aHHbBIM BhILLIE: HE3HAHUE
siI3bIKa CYAOIPOM3BOJACTBA U MECTHOIO MaTepuajabHOrO M MpolieccyaabHOro npasa. B
9TOM CBSI3M, B LIEJsIX 00ecIeYeHUs1 KBaTM(UIMPOBAHHOIO IMPEICTaBUTEIbCTBA B Cy/e
3aKOHHBIX MHTEPECOB CYIOBJaAesblla MECTHBIM aJBOKAaTOM, OOBIYHO AEHCTBYIOT
CJeayIoIUM 00pa3oM.

B coorBerctBuu co cT. 113 (myHkT 5) I'paxkpaHckoro mpoueccyaibHoro Kogekca
YKpauHbl, MOJHOMOYME TIpeACTaBUTEIsI Ha BeJeHUE JeJla B CyJe MOXET OBbITh
YIOCTOBEPEHO YCTHBIM 3asIBJIEHMEM JOBEPUTEJISI C MOCJIEAYIOLIMM 3aHECEHUEM €ro B
MPOTOKOJ cyaeObHoro 3acegaHus. Takum oOpa3oM, B XO0Jde pacCMOTpPEHMUS aelia
Kanumau cyoHa moxcem coeaamsv 3as61eHUe 0 MOoM, 4mo 6 O0AHHOM npouecce
unmepecwl cyodoeaadeavya Oydem npedcmasaims adeokam. Takoe 3asiBIeHUE
BHOCHUTCS B IPOTOKOJI U CJYXKUT OCHOBAHUEM IS IMMOCJIEIYIONIEro yJyacT1s aaBoKaTa B
Mpollecce B KayecTBe MpeAcTaBUTesl cyaoBiaaenbla. ECTb MHEHME, UTO KanuTaH
CylHa MOXET nepedamsv c80U NOAHOMOHUS TIO 3alMTe MHTEPECOB CYAOBJaaeablia
nymem 8vldauu coomeemcmeayouiei dogepenHocmu. TeM He MeHee, cyuecmaeyem
npobaema, KOmopas 0CA0ICHAem 8bl0auy makoeo ynoaHomouus. J1ejao B ToM, 4TO, B
cooTBeTCTBUU cO cT. 68 I'paxmaHckoro Koxekca Ykpaumnbl “IlepenoBepue”,
JIOBEPEHHOCTb, COTJIACHO KOTOPOIi MOJIHOMOYME MpeACTaBUTENS TepeaaeTcsl Ipyromy
JIMLLY, NOJKHA ObITh HOTapuaJibHO 3aBepeHa. Kak mpaBuio, HOTapuychl He 3aBEpSIOT
JOBEPEHHOCTHU, BbIJaHHbBIC KallUTaHAMU OT UMEHU CYIOBIAACIbLEB B CBI3M C TEM, UTO
corimacHo cT. 68 I'paxxnanckoro Komekca YkpauHbl npeacTaBuTeb (T. €. KalluTaH
Cy[AHAa) IOJKEH JIMYHO OCYILIECTBUTH T€ NEHCTBUSI, HA KOTOPbIe OH YIIOJTHOMOYEH.
IIpencraBuTeN b MOXET MNEpeNOBEPUTh HMX CBEpILIEHME APYroMy JIMIY, €CJIU
YIIOJJHOMOYEH Ha 3TO IOBEPEHHOCTbIO JTU00 BEIHYKIEH K 3TOMY O0CTOSITEIbCTBAMMU JIJIST
OXpaHbl MHTEPECOB JIMIIA, BbIAABIIETO JOBepPeHHOCTh. Kak mpaBuiio, KaluTaH cyJaHa He
MMeEET MMUMCbMEHHOI'O YITOJHOMOUYMS Ha Iepegady CBOMX IMOJHOMOUYMIA IPYrUM JIULIAM.
KacarenbHO 1pyroro oCHoBaHMsI /IS EpeAaYr MOJTHOMOYMS, — HAJIMYME ONPEaeIeHHBIX
00CTOSITEILCTB U HEOOXOJAMMOCTH 3alIUTUTh UMHTEPECHl JOBEPUTEJISI B CBSA3U C
HaJIM4MeM TaKMX OOCTOSITEJIbCTB, — HOTAPUYChl OOBIYHO HEe MPUHMMAIOT BO BHUMaHUE
JaHHOE OCHOBaHME, BOBMOXHO B CBSI3U C HEOINPEIAEJIEHHOCTBIO ero (DOPMYJIMPOBKHU.
TeM He MeHee, apecT CyJHa MOXHO CUYMTATh OOCTOSITEIbCTBOM, KOTOPOE MO3BOJISIET
KaluTaHy CyJHa B LieJisIX oOecIieyeHus 3allUThl MHTEPECOB CyAO0BIaaeablla BbIATh
JOBEPEHHOCTb KBaTU(PULIMPOBAHHOMY CIIELIMAJIUCTY B obJjlacTu mpaBa. Heobxoaumo
TakXe YUYUThIBaTh, 4TOo cT. 58 Kogekca TOproBoro mMoperiaBaHusi YKpauHBI,
3aKperuisiiolas MMoJTHOMOYME KalMTaHa CyaHa MPeACTaB/IsSITh MHTePEChl CYyI0BIaAeIblIa,



156 [EFREEFEEEFEFEFEFEEEFEEEEEFEREFEEEFEEEFREFEEEREEEREEFEEEERERE M. A. KoyepdkeHko

B COOTBETCTBUM CO CT. 14 aToro xe koaekca “Koyim3noHHbIE HOpMbI~ TIPUMEHSIETCS
TOJIBKO K CyJaM, 3apeTMCTPUPOBAHHBLIM B YKpanHe. Takum o6pa3oM, peanu3anus npaBa
Ha CBOEBPEMEHHYIO MPaBOBYIO 3allIUTy MHOCTPAHHBIX CYIOBJaJeblieB B YKpauHe
CBsI3aHA C ONpeAcJeHHBIMU MPYOHOCMAMIU.

Kaxk pemutb onrcaHHbIe Bbllle IpooeMbl? PaccCMOTpUM HECKOJIBKO TEOPETUUECKUX
U TIPAKTUYECKUX BO3MOXHOCTEH pellleHus pacCMaTprMBaeMOro Bompoca.

1. Haubonee mpocTol myTh — BHeCTHM H3MeHeHUs B Komekc ToproBoro
MoperaBaHUsl YKpanuHbl, a UMEHHO, UCKJIIOUUTH CT. 58 U3 CIIMCKA KOJUIM3UOHHBIX HOPM,
yctaHoBjieHHOTO CT. 14 KTM Ykpaunbl, 1 1onoJHUTH camy cT. 58 KTM YkpauHsbl
MOJIOXXEHNWEM, 3aKpEeIUISIOIIMM NpaBO KaluTaHa CyJHa IlepelaBaTh aJBoKaTaM
MOJJHOMOYMS MO 3allliTe MHTEPECOB CydOBJaaeabla B cyae. Peanuszanus 1aHHOTO
crocoba pelreHus po0JieMbl 3aBUCUT OT YKPAaMHCKOTO 3aKOHOIATeJIsl.

2. Bropoii crioco0 pemeHus: MpooeMbl CI0XHEE, M €T0 MUCIOJb30BaHMUE BCELIETO
3aBUCUT OT KBAJIM(PUKALIMKU U MAaCTEPCTBA afBOKaTa, BEAYIETO AeJIa U CTOJKHYBIIETOCs
Cc JaHHOU mpobiaemoii. BoT MHeHUe 3 KHUTU “OCHOBHBIE MPaBOBbIE CUCTEMBbI
coBpeMeHHocTH” PeHe [laBuaa: “AKThl NMCAHHOTO ITIpaBa — JIMIIb OCHOBA. MBI BUIUM
B HMX HE CUCTeMY HOpPM, a CKopee 00Jiee WIW MEHEE TOYHbIe PaMKM IOPUANYECKON
KOHCTPYKIIMU, KOTOPYIO CJIeAyeT JOIMOJIHUTh MmyTeM TojikoBaHus” [7,135]. ToakoBaTh
cogepxxaHue cT. 58§ KTM YkpanHbI MOXHO TO-pa3HoMy. Tak, MoJoXeHWe “KanuTaH
CyJHa, B CUJIy CBOErO CJIY>X€OHOTO MOJOXEHUS, NMPU3HAETCS IPEACTAaBUTEIEM
CydOBJafesiblla B OTHOLIEHUM MCKOB, KacalollMXCcsl BBEpEHHOTO eMy MMYyllecTBa”,
MOXKET BKJIIOYATh B c€0s1 M MpaBO KalMTaHa MepeaaBaTbh CBOM MOJHOMOYMS. Takoe ke
MHEHME MOXHO BCTPETUTh B HaydHoU Jurepatype [6,137]. [To-BugumMomMy, oHO
OCHOBAHO Ha TOM, YTO KalMWTaH CyJHa SIBJSETCS MpeacTaBUTEIeM CyIOoBJiaAesiblia B
CUJy 3aKOHA, a HE Ha OCHOBAHWM AOBEpPEHHOCTU. HopMaTMBHBIMU XX€ aKTaMWu,
PeTYyIUPYIOIIUMHA NPEICTaBUTENBCTBO B CUJIY 3aKOHA, MOPSIOK TepeIayn IMTOJTHOMOYNIA
1, COOTBETCTBEHHO, OTpaHMUYEHMS TaKOi mepenayd He oroBopeHbl. B jaHHOM ciiyyae
JIOJIKEH TIPUMEHSIThCS MMPUHLIMUI “YTO HE 3alpellieHO 3aKOHOM, TO pa3pelieHo”. XOTs
TaKO€ OCHOBaHHE IJId Mepegadyd IMOJHOMOYMIK TpeTheMy JIMIY KaK HaJudue
OIpeeeHHbIX 00CTOSATEILCTB 1 HEOOXOAUMOCTD 3aLLIUTUTh UHTEPECHI JOBEPUTEIISI B
CBSI3U C HAJIMYMEM TaKMUX OOCTOSITEJIbCTB, 3aKPEIJIEHO B cTaThe I paxkmaHCKOro Kogekca
Ykpaunsl “IlepemoBepue” (mepegadya CBOMX MOJHOMOYMWIA JULIOM, JEWCTBYIOLIMM Ha
OCHOBaHUU JOBEPEHHOCTM), IO aHAJIOTUU AOJKHO MPUMEHSTHCS U K OTHOLLIECHUSIM
MpeacTaBUTEILCTBA B CUJIY 3aKOHA. A KaK yKa3bIBaJIOCh BBIIIE, apECT MOPCKOIO CyaHa
MOXHO CUYMTaTh OOCTOSITEILCTBOM, MPY HAJTUMUYUKU KOTOPOrO mepengaya KalmMuTaHOM
aJBOKATy CBOEro IpaBa MpeAcTaBIsITb UHTEPECHI B CYAE SIBIASIETCS ITPaBOMEPHOI.

3. OpHako, BO3MOXHOCTU CyAe€l TPUMEHSATb MNPUHLMUII “CBOOOAHOTO
JOTIOJHUTEIbHOTO MOMCKA B paMKax 3akoHa (inter legem)” B psge ciaydaeB
HeAOCTaTOYHO JJII TOTO, 4YTOObl MPUHSATH COpaBelIMBOe pelieHue. B 3Toil cBsI3u
ucnoyib3dyercd aBa Mertona. IlepBwlii: — cyabl, NposBASsSd OOJBIIYIO CMEIOCTh,
OTKJIAIbIBAIOT B CTOPOHY 3aKOHOAATEJbHbIE MPEANUCAaHUI KaK HENPUMEHUMBbIEC K
HOBBIM OOIIIECTBEHHBIM OTHOIIEHMSIM [8,86] MM MpUIaoT 3aKOHY HOBBIM CMBICII, TO
€CTh MHTEPIPETUPYIOT UCIIOJb3yEeMbl€ B 3aKOHE CJI0Ba BHE UX MUCTOPUUYECKOTO
3HaueHUs, 0e3 yueTa HaMepEeHUI aBTOPOB, U MPUIAIOT UM TaKOW CMBIC]I, KOTOPBIHA T10
MHEHMIO CyJa, CerolHsl B HEOOIbIIOM Mepe OTBeYaeT TPeOOBaHUSIM CIIPaBEAIMBOCTH.
Ha nam B3rngna, nomoxeHue cT. 14 KTM YkpauHbl, orpaHu4YuBawiIinee chepy
npumeHeHus cT. 58 KTM YkpauHsbl, SIBJIsSIETCSI HECOBMECTUMBIM CO CIOXWBIIMMMUCS B
YKpanHe 0011eCTBEHHBIMU OTHOLIEHUSIMU B c(pepe TOProBOro MopeIlyiaBaHUsI U CYIbl,
MPUMEHSISI OMMCAHHBIN BBILLIE METO, IEMCTBYIOT IIPABOMEPHO.

BTopoii MmeToa COCTOUT B HEeWTpaauM3aluu MpeANMCaHUul 3aKOHA C MOMOIIBIO
IPpYTUX, NpeAlrcaHuil 0oJyiee oOlIEero xapakrepa, Takxkxe CHOpPMYIMPOBAHHBIX
3aKoHogatejieM. [IpuMeHUB JaHHBIA METOH, MPU ITOMOIIM COIepXallMXCs B
MEXIAYHApPOIHBIX MPAaBOBbIX O0bIYASIX WU HALIMOHAJIbHBIX 3aKOHOJATEIbCTBAX TaKOTO
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o01Iero NMpuMHIMIA KaK: KallUTaH CyJHa, B CUJY CBOEIro CIYyXXE€OHOI0 IOJIOKEHMUS,
NpU3HAETCS MPEACTAaBUTEIEM CYIOBJaAE/Iblla B OTHOIIEHUN MCKOB, KaCalOIIUXCS
BBEpEHHOIO0 €My MMYIIECTBa, MOXHO HelTpaau3oBaTh IoJjioxkeHue ct. 14 KTM
YkpanHsbl 00 y3Kkoii chepe npumeHeHus cT. 58§ KTM YkpanHsbl (MpUMEHSIETCS TOJIBKO K
cylaM, 3aperucTpMpoOBaHHBIM B YKpaWHe) M IIPUMEHUTb BbIlIeyKa3aHHBIN
MEXJIYHapOJIHO — IIPaBOBOM 0ObIYali 1 MHOCTpAaHHOE MPaBo, PEryJupylolie TaHHbIe
npaBooTHolleHUsI. HeobxoammMo oTMeTUTh, 4TO cyaeOHass NpakTUKa CBUIAETEIbCTBYET O
MNPUMEHEHUM OOOMX BBIIIECYKA3aHHBIX METOJOB IPU PACCMOTPEHUM Aea 00 apecTe
MHOCTPaHHBIX MOPCKUX CYJIOB.

4. IlpencTtaBUTEIBCTBO MHTEPECOB BilaJie/iblia apeCTOBAHHOIO CyIHA SIBJISIETCS,
KOHEUYHO, YACMHbIM cAyHaeM HnpeodcmagumenbCmea UHmepecoé UHOCMPAHUEes 8
Ykpaune. Tak, HanpuMep, MHOCTPAHELl MOXET CaM 3asiBUTh MCK B YKPAaMHCKUM CyI 115
3allMTHl CBOMX IIpaB, a TAKXKE B €ro obecriedeHue TpeOboBaTh HAJIOXEHUS apecTa Ha
MMYILECTBO OTBEeTUYMKA. B TakoM ciiyyae, HEOOXOAUMO JTUYHOE TIPUCYTCTBUE UCTLIA JINOO
BbIJaya IpeACcTaBUTENIO JIeraJIi30BaHHOM JOBEPEHHOCTH, MO0 BhIJaya 1OBEPEHHOCTH,
3aBepeHHON Ha YKpanHe. KpoMe TOro, B Ka4eCTBE OTBETUYMKA MOXKET BBICTYIIATh HE
TOJIbKO MHOCTPAHHBIN CydoOBJIaAesiel], HO, HAIpUMep, U MHOCTPAHHBIA COOCTBEHHUK
MUMYIIEeCcTBa, HaxXOASIIerocs Ha TeppuTopuu YKpauHbl. B Takux ciayyasx,
NpeACTaBUTEIbCTBO MHTEPECOB U YAOCTOBEPEHHWE IIOJHOMOYMI MOXET
OCYILECTBIISITCSI TOJIBKO B OOILEM MOPSIKE.

5. W3yyast BoImpoc MpeacTaBUTEIbLCTBA MHTEPECOB MHOCTPAHIIEB B YKpanHe, ocodoe
6HUMAHUe HEOOXOIMMO 0OpaTUTh Ha CUTYaILIUIO, CBSI3AaHHYIO UMEHHO C apecmom cy0os.
DTO CcBs3aHO C TeM, 4YTO apecm cyoHa eceeda mpebyem HNPUHAMUS CPOUHBIX
npaeogvlXx Mep CO CTOPOHBI CyIOBJaAeblia, TOTAa KOTIJa B APYTUX ciaydasix
MPUBJICYCHME aIBOKATA HE SIBJISIETCS HACTOJIBKO CPOUYHBIM.

6. HakoHel1, TOoBOpsI O TIPOTMBOPEYMBOCTH 3aKOHOIATEILCTBA WJIM ITpo0eIax B HEM,
YMECTHO BCITOMHUTH 0 “IIpaBuinax ajs cynaein”, oTpe1aKTMpOBaHHBIX TPUOJU3UTEIHLHO B
1550 rony usBecTHbIM AesateneM Pedopmanuu Omaycom Iletpu: “3akoH, KOTOPbINA
OKaXXeTCs BpeIHBIM, TIEPeCTaeT ObITh 3aKOHOM ' “XOPOILLNI CyIbsl BCErIa YMEET pelaTh
B COOTBETCTBUM C OOCTOSITEILCTBAMU ; “CO3HAHME YECTHOIO YeJI0BEeKa — 3TO BBICIIUIA
3akoH” [7,134].
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IIPEICTABHUIITBO IHO3EMIIIB B YKPAIHI.
O®OPMJIEHHA MOBHOBAXEHD

PE3IOME

1. 3abe3meyeHHsI HAJEeXXHOro 3aXMCTy MpaB Ta 3aKOHHUX iHTEpECiB
1HO3eMIIiB € OAHIEI0 3 HAMBAXKJIMBIIINX 3aBAaHb Oyab-SIKO1 IIPaBOBOI JI€p-
xkaBu. 2. Tomy KoHcTuTyliss YKpaiHu ¥ iHIII HOPMAaTUBHI aKTU YKpaiHU
3aKpIiIUIIOI0Th PiBHICTH MpaB Ta CBOOO iHO3EMIIiB i rpoMaasiH YKpaiHu. 3.
Hes3Baxarouu Ha 1ie, AesIKi MUTaHHS 3aXMCTy IIpaB iHO3EMIIiB B YKpaiHi,
30KpeMa OKpeMi IpolLiecyalibHi, BpeTryJbOBaHi HEAOCTaTHLO. 4. Po3risimyBa-
Ha B CTaTTi Mpo0bJjieMa MoXe OyTH BUpillleHa JBOMa 3aco0aMu: BHECEHHSIM
3MiH y 3aKOH a00 TJyMayeHHSIM 3akKoHy. Ha Hai morisig nepiuuii 3acio
OUIbII MIMOBUM HiX ApPyrui i, Tomy, OuUlblnl OaxaHuii. 5. BpaxoBywuu
3pOCTAHHA iHTEHCHMBHOCTI JIJTOBMX CTOCYHKIiB YKpaiHM 3 iHIIMMH
nepXKaBaMu 3MIHU 6 3AKOH00aecmei € HeBiOKAAOHUMU.

Kio4uoBi ciioBa: iHo3emelb, TOBIPEHICTh, KalliTaH CyJHAa, MOPCbKE CY-
HO, apellT CyaHa.



