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mIOoJA0 ITUTAHHA ITPO CYB’E€KTU TNITYMAYEHHA
OIIHOYHUX ITOHATDb

VY crarTi npoaHanizoBaHa mpobjeMaTrKa TIyMadyeHHs Ta 3aCTOCYBaHHS
Ha TIPaKTUIli YITOBHOBAXXEHUMM Cy0 €KTaMM OLIIHOYHUX TTOHSITh, SIKi Mic-
TATbCS B HOPMATUBHO-TIPABOBUX aKTax

KiouoBi ciioBa: O1LiHOUYHI TTOHSTTSI, CY0’ €EKTU TIyMauyeHHsI, MTOCTAHOBU
ITnenymy BepxoBHoro cyny YKkpaiHu, olliHKa JOKa3iB

Ha cphorogHimHiiA AeHb aKTyaJlbHUM sIK B T€Opii KpMMiHAJIbHOIO IpaBa, TaK i Ha
HpaKTI/ILll 3aJIMIIAETHCS MUTAHHS PO BUKOPUCTAHHS Ta TIYMAYCHHs IPABOBMX HOPM,
SIKi MiCTSITh B CBOIli CprKTyp1 OLIIHOYHI KpUTepii.

Sk Bimomo, came OlLiHOYHI TTOHSITTSI 103BOJISTIOTH BioOpaXkaTu B HOPMaTHBHMX aKTax
JIep>KaBU BCE PO3MAITTS COLliaIbHUX SIBUILL B iX AUHAMIYHOMY PO3BUTKY. Taki MOHSTTS y
HaMOiIbII 3araJJbHOMY BUIVISIAL 3AiMCHIOIOTh HeOOXiIHe 00’ € IHAHHSI Pi3HUX, HEOIHOPII-
HUX (haKTiB, SBUILL, 1110 MepedyBaloTh y chepi MPpaBOBOrO PEryloBaHHS Ta AA0Th iX OLliH-
Ky Ha MiJcTaBi NeBHUX KpUTepiiB. TaKMM UMHOM, TIpaBOBi OLIiIHOYHI IMOHSTTS HEOOXiIHi B
3aKOHOIABCTBI i TP BiIMOBIIHUX YMOBaX HaJal0Th MOMY TIEBHY CTYITiHb CTaOTLHOCTI, a
B IESIKMX BUIaKaX 3HIMaIOTh CYTIEPEYHOCTI, 1110 BUHUKAIOTh B pe3yJibTaTi HOPMaTUBHO-
MPaBOBOTO (hOpMaTi3My.

Kpim Toro, BUKOPUCTOBYIOUHU OLIIHOYHI MOHSTTS, Cy0 €KTU TIIYMauy€HHS OTPUMYIOTh
MOXJIMBICTb 3iiiICHIOBATH OLJIbII TOYHY iHAMBiAyaJlbHY perjaMeHTallil0 CYCHiIbHUX Bil-
HOCHH. Y 3B’SI3KY 3 TUM, 1110 3aKOHOJIaBellb, SIK MPaBUjI0, HE BUSHAYAE i HE iHTEPIIPETYE
OLIIHOYHI MTOHSTTS, TaKa MOKJIMBICTh HATAETHCS CY0’ €KTaM, IO 3aCTOCOBYIOTH ITPaBOBI
HOPMM 3 OLIIHOYHUMM MOHSTTSIMU Y CBOUM MPaKTUYHIM AissIbHOCTI. BoHM HamiasioThes
MpaBOM BiJIbHOTO TIyMa4yeHHS i 3aCTOCYBaHHS OLIiIHOYHUX IMOHSTh, CAMOCTIITHOI OLIiIHKM
(akTiB y chepi mpaBOBOTO peryatOBaHHS, 1110 OOYMOBIIIOE TBOPUMUA TTiIXiI 10 3AiACHEH-
HSl TIpaBa.

TakuM YMHOM, MUTAHHS 1npo cy0’eKTU TIYMaYCHHsI, @ TAKOX npobemMu, 1110 BUHU-
KaloTh Yy Mpolieci TIYMa4CHHsI i 3aCTOCYBaHHS OLIHOYHUX MOHSTh, MalOTh TEOPETUUHE
i TpaKTUYHE 3HAYEHHSI, OCKIJIbKM BUKOPMCTAHHS OLIIHOYHMX TTOHSTh Y TAKUX YMOBAaX €
HEBiI’EMHUM TIPUMOMOM IOPUAMYHOI TEXHIKU MPAaBOTBOPUYOCTi Ta 3aCTOCYBaHHSI IpaBa,
OJIHAK y TOW e yac BUKOPUCTAHHS 3aKOHOJABLIEM OLIIHOYHUX TOHSTh MPU KOHCTPYIO-
BaHHI KPUMiHAJTBbHO-TIPABOBUX HOPM Y JAESIKAX CUTYALlisIX CTBOPIOE MEBHI MEPETYMOBH ST
HEBipHOTO TJIyMauyeHHsI MPAaBOBUX HOPM 1i, SIK HACJTi/IOK, MOPYIIEHHS TPaBOBUX MPUITUCIB.

Jlo cy0’€exTiB, 1110 pO3’SICHIOIOTh OLIiIHOYHI ITOHSITTS, Y HAWOLIbIII 3araJJbHOMY BUTJISIAL
BiTHOCSITBCSI:

— 3aKOHOJIaBellb, SIKUIi (hopMYJII0OE HOPMU TIpaBa i BKJIaJa€ B HUX MEBHUM CEHC;

— MPaBO3aCTOCOBYBAY, 1110 OIiIHIOE KOHKPETHI (haKTH MPaBOBOI MiliCHOCTI;

— 0co0M, SIKUM aJIpeCOBaHO HOPMU TTpaBa.

Y mpolieci CBOEI MisUTbHOCTI, OLIiHMBIIIM IIPABOBY MiMCHICTh, 3a3HAYEHI Cy0’ €EKTH TIpH-
XOZSTh 10 BUCHOBKY PO BKJIIOUEHHS 200 HEBKJIIOUEHHS Ti€1 UM iHILIOi 03HAKU B CKJIaA0-
BY KOHKPETHOTO OLIIHOYHOTO MOHATTS. [Ipun 11boMy 0co0u, 1110 po3’SICHIOIOThH OLIiHOYHI
TIOHSITTS, TOBMHHI YCBIZOMJIIOBATH, 110 BiJ TOTO, HACKIJIbKM ITOBHUMM i BCEOIYHUMU OY-
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IyTh 1Ii pO3’SICHEHHS, 3aJIEXKUTh e€(DEKTUBHICTD Mii KOHKPETHOI HOPpMU KPUMiHAJIbHOTO
3akoHOAaBCcTBa. OCOOIMBO 11€ CTOCYETHCSI CyO €KTIB, pO3’ICHEHHST OLIIHOYHMX ITOHSThH
SIKMX HOCSITh 3araJJbHOOOOB’ SI3KOBU XapakTep.

3rigHo JyMKHU Takux aBTopiB, 1K B. M. Kynpsieues [1, 134], €. A. ®posios |2, 112],
SIKi CTBEPIKYIOTh, 1110 OQilliliHe TAyMa4yeHHSI OI[IHOYHOTO TMOHSTTSI B HOPMAaTUBHO-
IIPaBOBOMY aKTi OpTaHy Jep>KaBHOI BJIaIM € ITiICTaBOIO BUALICHHS HAHOTO ITOHSITTS 3
TPYIU OLIIHOYHMX, HE € TTIOBHICTIO BUIIpaBAAHUM. Y TaKOMY aKTi HE 3aBXIM 3aKPiIlIo-
IOTbCS BCi iCTOTHiI O3HAKM TOTO YW iHIIOIO OLIiIHOYHOIO MOHATTA. Haltuacrime maeTbcs
He BUYEPITHUN TIepelliK yCiX CKIIaIOBUX OyIb-SIKOTO IOHSITTS, a JIMIIE TIePeTiK IMEeBHUX
O3HaK, 1110 CKJIQJAI0Th MOTO CYTHICTh. Takuii repetik, sIK MpaBUIO, 3aKiHUYETHCS CIOBa-
MU «Ta iHIi», «i TaK Aaji», «i TOMy HOAiOHe».

Hanpuknan, B [Tocranosi [Tnenymy BepxoBHoro Cyny Ykpainu Ne 10 «IIpo cymno-
BY MPAKTUKY Yy CIIpaBax Mpo 3JI0YNHU MPOTH BiaacHOCTi» Bim 06.11.2009 BKaszyeTbcd, 110
«CTiliKe 00’eHaHHS JBOX i OiJIbIIIE 0Ci0, SIKi CITeliaJIbHO OpraHi3yBaMcs I CHiTBHOT
3JI09MHHOI IisimbHOCTI». Ha HasgBHICTh mi€il KBasi¢iKyouoi 03HaK1 MOXKYTh, 30KpeMa,
BKa3yBaTHu:. po3po0JieHn# (Xoya poOMIN y 3araibHUX pUcax) i CXBaJeHUIN yJacHUKaAMU
TPYIU IUIaH 3JI0YMHHOI JisITIbHOCTI 00 BUMHEHHSI KOHKPETHOTO 3JI0UMHY, PO3MOIiI po-
Jielt, HasIBHICTh opraHizaTopa (KepiBHUKA), IPUKPUTTS CBOEL TisUTBHOCTI SIK CBOIMM CH-
JlJaMM, Tak i 3a TOMOMOIOI CTOPOHHIX 0Ci0 (B TOMY YMCII i MiAKYITOM ITOCaI0OBUX OCi0
IIJIIXOM Jadi XabapiB), BepOyBaHHSI HOBUX WICHIB, HAsSIBHICTh 3araJbHMUX IIPaBUJI ITIOBE-
IiHKY TOIIO». [TOHSATTS «TOII0» JO3BOJISIE B OyIb-IKili MOMEHT PO3IITUPUTH i JOTTOBHUTH
i€l mepetik, 1110 B CBOIO Yepry J03BOJISIE CYAUTH PO TTOHSTTS SIK IMPO OLIHOYHE.

B 3B’43Ky 3 1IlUM B YKpaiHCbKOMY KpUMiHaJbHOMY IpaBi MPOBiJHA pOJb 1010
pO3’ICHEHHSI OLIIHOYHMX ITOHATh HanexuTb BepxoHoMy Cyny Ykpainu (gaixi — BCY),
X0ua BUHOCHUTH PIllIeHHS Y KpMMiHaJIbHMX CITpaBax Ha migcTaBi moctaHoB BCY He MoxK-
Ha, TOMY LLIO €EAMHUM JIXKEpEJIOM YKpaiHChbKOro KpuMiHaiabHoro npapa € KK Ykpainu.
OpHak y TO#l XXe Jac HemoolliHoBaTh poib noctaHoB [lnenymy BCY Tex He BapTo,
OCKIJIbKM BiH € HAaBUILIUM CYJOBUM OPraHOM i 32 HUM 3aBXIM 3aJTUIIAETHCS OCTAHHE
clioBo [3, 47].

Tak, pilmueHHs1 cynniB, sIKi irHOpyoOTh copmyiaboBaHe Ilnenymom BCY mpasuio,
MOe OYTH CKacOBaHO BMIIMIM CYIIOM, i B IiJICYMKY CIIpaBa IIOBMHHA PO3IJISIAATUCS Bif-
TMOBIJTHO JO BKa3iBKM BUIIOI CYIOBOI iHCTaHIIii [4, 51].

HeoOximHo 3a3HaunTtn, 1mo po3’sascHeHHs [1BCY, gk mkepena TaymMadeHHS OLIIHOY-
HUX MOHSITh, MOXYTb HOCUTU SIK HOPMATUBHU, Tak i KazyaJlbHUI xapakrtep. Y Iep-
LIOMY BUMAIKY Jal0ThCS PO3’SICHEHHSI, 110 KOHKPETU3YIOTh 3MICT Ti€i YU iHIIIOI HOPMU
mnpaBa, B pasi SIKIIIO BOHA MiCTUTbh HESICHi, HEAOCTAaTHBO YiTKi hopmyntoBaHHs. Kazy-
aJlbHUM Ha3UBA€ETHCS PO3’SICHEHHS 3MICTy HOPMHU IIpaBa CTOCOBHO KOHKPETHOTO BH-
naaKy (kasycy).

Y 3B’43Ky 3 MM, Ha Halll TIOIJISI, MOXHA TOBOPUTH TIPO BaXKJIMBY POJIb PO3’SICHEHD
OLIIHOYHMX TIOHATH, SIKi naroTh y noctaHoBax [Inenymy BCY, Tak sk caMe B HUX 3Ha-
XOJIUTh CBOE BUPAXeHHsI poboTa 3 (popMyBaHHS 3arajibHUX BU3HAUYEeHb, Ae(iHilliii, B
SIKAX 3TOJIOM MOBUHHI BiIIIITOBXYBAaTUCS CYO €KTH B MPOLIECi KPUMiHATBHOTO CYIOYUH-
CTBa, CIIPUSIIOYN TUM CAMUM OJTHAKOBOMY 3aCTOCYBaHHIO KpMMiHAIbLHO-IIPABOBUX HOPM
3 OILIHOYHMMMU TTOHATTSIMHA Ha BCili TepuTopii Ykpaini [5, 130].

IIpo BaxMBiCTh PO3’SICHEHb OIIHOYHUX ITOHATH, sKi matoThes Ilmenymom BCY,
CBiMUUTH i TOI (haKT, 110 3 MOMEeHTY NpuitHATT KpuminanbHoro konekcy (maini — KK
VYKpaiHu) 3 KOXXHUM POKOM 3POCTa€ yuciio moctaHoB, Y sskux KK Ykpainu gae ouiHky
MIPaBUJIBHOCTI BAUKOPUCTAHHSI TOTO YU iHIIIOT'O OLIIHOYHOTO MOHATTSL. [0 TaKMX MOKJIMBO
BimHeCTH, HanpuKiam: moctaHoBy Bim 06.11.2009 Ne 10 «I1po cymoBy paKTHKY Y cIIpa-
Bax IMPO 3JIOUYMH ITPOTH BJIACHOCTI», mocTaHoBY Bix 27.02.2009 Ne 1 «ITpo cymoBy mmpakTH-
Ky Yy CTIpaBax ITpo 3aXMCT TiAHOCTI Ta yecTi Pi3nIHOi 0COOMHM, a TAKOX IiJIOBOI permyTarlii
¢i3znyHOI Ta IOPUANYHOI 0co0M», mocTaHoBY Bin 30.05.2008 Ne 5 «I1po cynoBy npakTUKY
y crpaBax Mpo 3J0YMH MPOTU CTATeBOI CBOOOIM Ta CTaTeBOI HEIOTOPKAHOCTI OCOOU»,
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noctaHoBy Bix 22.12.2006 Ne 10 «[1po cyaoBy NpakTHKYy Y CIIpaBax Mpo XyJiraHCTBO» B
SIKWX, HATIPUKJIaM, JA€ThCS BU3HAYEHHS TaKUM OIIIHHUM ITOHSITTSIM, SIK «HAKJIEID», «Xy-
JIIFAHCTBO», «TPpy0e MOPYLIEHHSI TPOMAIChKOTO MOPSIKY», «XyJiraHChKi CIIOHYKaHHS»,
«00MaH», «3JI0BXXKMBAHHSI JOBIpOIO» Ta iH.

¥ cBoix mocranoBax [IBCY Ykpainu HamaraeTbcs pearyBatv Ha HailOiJIbII YacTi To-
MWJIKH, ITOB’SI3aHi 3 3aCTOCYBaHHSIM HOPM 3 OLIIHOYHMMU ITOHSITTSIMU, SIKi IIPU3BOASITh
JIo 3MiHM 200 CKacyBaHHSI CyJOBOIO BUPOKY.

Takox cyTTeBe 3HaUE€HHS B ITPOLIECi TAYMAYEHHS OLIIHOYHUX ITOHATh MA€ MisJIbHICTh
CyIIi Y TIpOlieCi KPpMMIHAJILHOTO PO3IJISIIY CIIPaBHU, OCKIJIBKM caMe TTOETHAHHS TTIOHSTh
«BiJIbHA OIliIHKA JI0KAa3iB» Ta «BHYTPIIIIHE TIEPEKOHAHHS» 3a0e3Meuye KOHKPETHICTh ITi3-
HaHHS 00CTaBUH OKPEeMOI KpHMMiHaJIbHOI CIIPaBU, a TOMY ITOHSITTSI BHYTPIiLIHbOTO TIepe-
KOHAHHSI BaXKKO OIMCATU 0e3 XapaKTePUCTUKU MPOLECY JOKa3yBaHHS il 3BEpHEHHS 10
MOHSTTS OLIHKU JOKa3iB 30KpeMa.

I1ig yac po3risay Ta BUpillleHHsI KpUMMiHaJbHOI CIIpaBy CyIsl 3AiMCHIOE JOCTiTHULb-
Ky IisTBHICTB, TIEPEBIpsSIOUN Ta OLIIHIOIOUM 3i0paHi TOoKa3M, pe3yJBTaTOM SIKOI € BiITBO-
PEHHS TOTO 4M iHIIOTO (pparMeHTa AiiCHOCTI, PEKOHCTPYKILisI YCiX 0OCTaBUH CIIpaBH,
HEOOXiTHUX JUISl BUPILIEHHS IOPUAMYHOIL cripaBu. [1pu 11boMy B XO[li Mi3HAHHS (DaKTUY-
HUX 00CTaBUH CIIPAaBU MPOSIBIISIIOTHCS 3arajibHi 3aKOHOMIipPHOCTI IIPOLIECY MUCJICHHSI, 1110
MaloTh Miclie i B iHIIMX cepax cycniabeTBa. ToMy OlliHKa 10Ka3iB, SIK OMWH i3 €TalTiB J0-
Ka3yBaHHS TTOp] i3 iX 30MpaHHSIM Ta IePEBipKOI0, € Pi3HOBMIOM PO3YMOBOI TisITHHOCTI.

3a3HavyeHi BUCHOBKM 1100 MOHSTTS BHYTPIIITHBOTO TTIEPEKOHAHHS, 110 TPYHTYIOTHCS
Ha JOCJIKEHHSIX 3arajibHO-(hiIoco(PChbKUX HayK, BU3HAHI B JOKTPUHI KPUMiHAJIbHOTO
MpoLecy, MiATBEPIKEHHS YOMY 3HAXOAMMO B poOOTaX BUCHUX-IIPOLIECYATTICTiB.

Tak, C. M. MyxiH BU3Hauae, 110 «OlliHKA JTOKa3iB € pO3yMOBOIO, MUCJIEHHEBOIO Mdi-
SUTBHICTIO CJIIAYOTO Ta CYIIiB, CIIpSIMOBaHA Ha JOCIIKEHHsI JOKa3iB, MMi3HAHHS (PaKTiB
MO/Aii 3/T0YMHY Ta BCTAHOBJIEHHSI iCTUHM MO cripaBi. LIg AisiabHICTD C1iqyoro Ta cyay 31iki-
CHIOETHCS B IEBHUX JIOTIYHUX opmax...» [4, 3].

M. C. Crporosud TakoxK BKa3ye€, IO «...O0lLliIHKA JOKAa3iB € JINIIIE pO3YMOBUM IIPOLIC-
COM, JIOTiYHOIO [iSTbHICTIO, aKTOM IYMKH, a He OyIb-1110 iHIe» [6, 143].

Pa3zoM i3 TMM, TaKi BU3HAYEHHSI € HEIOCTAaTHIMU JJIs1 3’ SICYBaHHS IOPUIUYHOIL IIPUPO-
I BHYTPIIlTHBOTO IIEPEKOHAHHS CYIIi, OCKUIBKM aKLIEHTYIOTh YBary Ha IICMXOJIOTiYHUX
Ta THOCEOJIOTIYHMX acIleKTax JaHOTO SBUIIA, TOMI SIK IOPUANYHMUI 3MiCT BHYTPIIlIHHOTO
MepeKOHAHHS CYIi K eJIEeMEeHTY MPUHIIMAITY BiIBHOI OLIIHKM JOKa3iB HE HAaOyB JOCTaT-
HBOI TEOPETUYHOI PO3POOKU.

XapakTepu3yrouU BHYTPIIITHE IMEPEKOHAHHS CYIi, BAaXJIMBO BKa3aTu HA CY0’ EKTUBHY
CYTHICTb JAHOTO IMOHSTTS, OCKUIBKM CYOCTaHILIi€I0 pO3yMOBOI HiSIIBHOCTI € CBIIOMIiCTb
JIIONVHM, JIMIIE 3a HAasIBHOCTI SIKOI MOXKJIMBHMIA IIpollec mi3HaHHs. Ilpn 1iboMy BU3Ha-
YeHHS OLIHK! J0Ka3iB BUKIIIOYHO SIK Cy0’€KTMBHOI MisZTbHOCTI CYAMi ITiIKPECITIOE ca-
MOCTIiTHiICTh OCTAaHHBOTO y IPOILIECi Mi3HAHHS I TOKa3yBaHHS, il HE CTBOPIOE YMOBU
IIJTST 3JIOBXXMBAHHS TOBHOBAXXEHHSIMU TIPeICTaBHUKA CYIOBOI TiJIKM Bilagu. BusHaueH-
H$1 OLIIHIOBAaHHS JOKa3iB SIK Cy0’€KTUBHOI AiSUTBHOCTI Ma€ Ha METi MiAKPECIUTH TepI
3a BCe Te, 110 1ie PO3yMOBa MisSUIbHICTh CYAI, SIKa MOXJ/IMBA JIMIIE 32 YMOB BU3HAHHS B
KpUMiHaJbHOMY MpPOLIECi MPUHIIMITY BUIbHOI OLIIHKM JOKAa3iB, 110 Mepeadadyae s Cya-
JIi MOXJIUBICTh KPUTUUHO CTaBUTHUCS 10 HaJaHUX JOKa3iB y KpUMiHaIbHINU cripasi. Toxdi
K JIeTaJlbHa TeopisT JOKa3iB CIIpsIMOBaHA Ha OOMEXXEHHST pO3yMOBOI TisUTBHOCTI CYIIi,
CBiJIOMICTb SIKOTO HE 3ajlisiHa B TIPOLIeCi MPaBOCYIs, TaK SIK LIHHICTb KOXHOTO JTI0Ka3y
BU3HA4YeHa HarepeI.

JIJ1s1 Uij1icHOI KapTUHM BiJIbHOI OLIIHKU JOKAa3iB y MisIbHOCTI CyIi He BUCTAYa€E JIUIIIE
BKAa3iBKM Ha Te, 110 pe3yJIbTaTOM L€l Cy0’€KTMBHOI pO3yMOBOI MisIZILHOCTI CyIIi € IIe-
PEKOHaHHSI, SIKe 3aKOH BM3HAYa€ BHYTPIITHIM, KOHKPETU3YIOUM, 110 1Ie TTepEeKOHAHHS
CYIIIi CTOCYEThCS KPMMIiHAIBHOI CITPAaBM Ha BiIMiHY BiJl TEpeKOHAHHS SIK €JIEMEHTY TIpa-
BOCBIJIOMOCTi, OOCSIT SIKOTO 3HaXOIUThCS 3a MeXXKaMU KOHKPETHOT KpUMiHAJIBHOI CITpaBU
Ta BUpaXKa€e MPpaBOBi MOIJISIAN, i1ei, IKMX TOTPUMYETHCS CYIISI.
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OCKiJIbKM BHYTPIIIITHE ITePeKOHAHHS € €JIEMEHTOM BiJIbHOI OLIIHKY JOKa3iB Ta 3aCHO-
BaHE Ha TOKa3ax, 1110 BiZoOpakatoTh 0OCTaBMHM, TTOB’I3aHi i3 TTOI€I0 3JTOYNHY, a OIliHKY
JIOKAa3iB 3IMICHIOE CY/I, BCTAHOBJIIOIOUN JOCTOBIPHICTh OOCTABUH ITO CITPaBi, TO BHYTPIlI-
HE MepeKOHaHHS CY/1i TAKOX MOBUHHO PO3MJISIAATUCS SIK CY0’ €EKTUBHA HisUTBbHICTD CY/III.
ITinkpeciioe TaKy BAACTUBICTh BHYTPIllTHBOTO MTEPEKOHAHHS CY/Ii i1 BKa3iBKa 3aKOHY Ha
Te, 110 MePEeKOHAHHS CYAIi € BHYTPillHIM. JIOLUUJIbHICTb TaKO1 IOPUANYHOI KOHCTPYKIIil
ninkpecaoe A. P. PaTiHOB 3a3Havyarouu, 1110 BHYTPIIIIHE TTepeKOHAHHSI BUKJIIOYAE YCiMIsI-
KW 30BHILLIHIA TIPUMYC i I8 SKiCTh MEPEKOHAHHS MiAKPECIIOETHCS CIIOBOM «BHYTPIllI-
He» [7, 474—475]. 1. B. Bepeiiarina miaTpuMye 1yMKy Tpo Te, 1110 BUBHAYEHHS TIEPEKO-
HaHHS CY[JIi SIK BHYTPILIIHBOTO CJil PO3IJsiAaTh IK (hakTop, 110 BUKIIOYAE 30BHILIHIM
BIUIMB, BiJIbHY OLIiHKY MTOHSTH Ta SIBULLL [8, 56].

3 HAIIIOI TOYKU 30Dy, TEPMiH «BHYTPILIHE» MiIKPECITIOE CAMOCTIHICTb CY0’€KTY Mi3-
HaHHS, 3aXUCT MOro ysSIBJICHb Bill CTOPOHHBLOTO BIUIMBY. [lepeKoHAHHS BU3HAYAETHCS SIK
BHYTPIIIIHE HE JIMIIE TOMY, 110 (hDOPMYETHCS B MeXaX CBiIOMOCTI, ajie i TOMY, IIIO TIiCJIs
JIOCITIIKeHHS Ta OLIIHKM J0Ka3iB copMOBaHe MEPEKOHAHHS CYIIi MiCTUTh Y c00i ic-
TUHY, IPUHANMHI IOPUANYHY ICTUHY T10 CIIpaBi, 1110 B MOJAJIbIIOMY BUPAXKAEThCS B KOH-
KPETHOMY CYIOBOMY PillIeHHi.

CBoepigHy no3utioo 3 gaHoro nuraHHs 3aiimae FO. K. Opios. Bin BBaxae, 1110 BHY-
TPILIIHE MepeKOHAHHS MOXe BUCTYIIATH SIK METOJI OLIIHKM JTOKa3iB i SIK ii pe3ynbrar. «3a
HEMOXIIMBOCTI TIPSIMOI €KCIIEPUMEHTAIBHOI MEPEBIPKN BUCHOBKY CYO €KTUBHUIA KpH-
Tepilt HEPiIKO BUCTYITA€ SIK OJHE 3 TOXiTHUX SBUII 00’ EKTUBHOTO, SIK KOHIICHTPOBAaHMIA
BUpPa3 KOJEKTUBHOTO AOCBIiNIy, CYCITiJIbHOI MPAaKTUKU. AHAJIOTIUHY (PYHKIIiI0 BUKOHYE i
BHYTpIIIIHE MEPEKOHAHHSI CYO’ €KTIB JOKA3yBaHHS, SIKE €, 3 OMTHOTO OOKY, METOJIOM OIliH-
KM JOKa3iB, a 3 iHILIOTO — B SIKOCTi pe3yJIbTaTy LIi€i OLiHKKM BUCTYIIA€ OJHUM i3 KPUTEPiiB
il mpaBUJIbHOCTI», — nuie BiH [9, 61].

I1poaHani3yBaBilY HaBeAEHI MO3ULIi1 JOCTITHUKIB, BBAXKaEMO, 1110 KOXKHE 3 HUX ITiI-
JIITa€ KPUTUILI, OCKIJIBKM 3KOOHE i3 BU3HAYEHb BHYTPIITHHOIO ITEpEeKOHAHHS HE MAa€E
3MiCTOBHOI'O HaBaHTaXXEHHSI, TaK SIK HE XapaKTepU3YIOTh OT0 SIK CaMOCTiiiHe SIBUIIIE, a
JIMILIE BCTAHOBJIIOIOTH CITiBBiIHOLIEHHS i3 TIOHSTTSM OLliHKA J0Ka3iB. CyKYIMHiCTb TaKUX
MHOIJISIAIB Ha MPUPOAY BHYTPILIHBOIO MEPEKOHAHHS CBiIYUTDL PO AUCKYCIMHICTh JaHOI
TeMU y Haylli KpUMiHaJIbHOTO TIPOLIECY, a TAKOXK YCBiIOMJIEHHSI HAyKOBIISIMU TOTO (DaKTy,
III0 BHYTPIIITHE TIepeKOHAHHS — II¢ OaraTorpaHHe MOHSTTS, SIKE€ MOXHA TOCIiIKyBaTH
3 Pi3HUX CTOPiH: THOCEOJIOTIUHOI, JOTiYHOI, TICUXOJIOTIYHOI, IOPUINYHOI Ta MOPAJIBHOI.
3 oAy Ha 1€ KOHCTaTyeEMO, 110 OUTBII MPaBUIbHUM € BCTAHOBJIEHHSI TAKOTO TUITY
B3a€EMO3B’SI3KY TTOHSTH BHYTPILIHE TTIepeKOHAHHS Ta OLliHKA 10KAa3iB, 3TiIHO 3 IKUM BHY-
TPILIHE ITIepeKOHAHHS SIK BUIBHUIA Bil 30BHIIIHHOIO MIPUMYCY i He 3B’ si3aHMI (opMaib-
HUMU MPUMNKCAMU MOLIYK iCTUHY € HEOOXiTHOIO YMOBOIO OLIIHKM JOKa3iB Ta XapaKTepu-
3y€ caM ITiaXia 10 OLiHKM 10Ka3iB.

3arajioM ke ImoJjieMiKa JOCTiTHUKIB 3 TTPUBOAY MTOHSITTS BHYTPIITHBOTO MIEPEKOHAHHST
Ma€ MO3UTUBHE 3HAUYEHHS 1 a€ MOXJIMBICTh BUOKPEMUTHU MOTO CYTHICHI O3HAKU BHY-
TPIllIHHOTO MEPEKOHAHHS CY/i SIK T€, 1110 BOHO € PO3YMOBOIO JisIJIbHICTIO CYIi B IIPOLIE-
Ci 3miliCHeHHS CyIOUYMHCTBA, CYTh SKOI MOJISITa€ B OLiHIII JOKa3iB y KpUMiHaAJbHIN cripa-
Bi. 3 orjisimy Ha lie 3araJbHOJIOACHKI IePeKOHAHHS CYIi, He TIOB’sI3aHi 3 pO3IJISIIOM Ta
BUPIIIIEHHSIM KPUMiHaJIbHOI CIIpaB1, HE MAalOTh I0PMANYHOTO 3HaUYeHHS. BukopucraHHs
TOHSTTSl BHYTPIIITHBOTO TEPEKOHAHHS CYIMi y IpoliecyalbHOMY 3aKOHOMABCTBI CBif-
YUTb MPO 3AiCHEHHS MPAaBOCYA/s Ha 3acajax BUIbHOI OLIIHKM T0Ka3iB. BHyTpilllHE me-
PEKOHaHHS Cy/JIi — 1I€ CTaH MOro CBIAOMOCTI, 1110 BKa3y€ Ha HasIBHICTb MCUXOJIOTIYHO-
ro acHeKTy JaHOTOo MOHSTTS, Ta MiAKPECIIOE Cy0’EKTUBHUM XapaKTep TaKoi disIbHOCTI.
B pesynbrati 3miiiCHeHHSI MPaBOCYLIsl BHYTPIIlIHE MEPEKOHAHHS CYAli 3HAXOAUTh CBil
MpOsIB Y BiANIOBIAHOMY CYAOBOMY DillIEHHI, 1110 € CBiIYEHHSIM PilllydOCTi MpeacTaBHU-
Ka CyIOoBOIi BJIaay HisITH BiIMOBiIHO 10 ¢(POPMOBAHOTO BHYTPIIITHEOT'O TIEPEKOHAHHS 110
KOHKPETHili KpuMiHabHili cripaBi. Ha OCHOBI 3a3HaUeHMX XapaKTEPUCTUK SIBUILIA BHY-
TPILIHBOTO TIEPEKOHAHHS CY/JIi TTPOMOHYETHCS HACTYIMHE BU3HAUYEHHST WOTO TTOHSITTSI.
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BHyTpilliHE mepeKOHaHHS Cyali — 1€ CTaH CBiIOMOCTI Cy/i, 1110 BimoOpaxkae pe3yabTaT
OTO PO3YMOBOI CY0’€KTUBHOI HisSNTBHOCTI B ITPOIIECi CYTOUYMHCTBA IIIOA0 OLIiIHKM TOKa3iB
3 METOIO JOCTOBIPHOTO BCTAHOBIICHHS (PaKTUIYHMX 00CTaBUH KOHKPETHOI KpUMiHAJTBbHOI
CIpaBU, 1110 BXOASTH 10 MPEeIMETY J0Ka3yBaHHsI, pe3yJIbTaT SIKOI BTIJTIOETHCS B CYIOBOMY
PpIllIEHHI.

TakyM YMHOM, AeTaJIbHUI aHaIi3 Cy0’€KTIB IIPaBO3aCTOCYBAHHS € JOCUTDH BaXKJIMBUM,
OCKIJIbKM 3aKOHOJaBellb, BUKOPMCTOBYIOUM OLIIHOYHI ITOHSITTS, YMOBHO ITOCTYIAEThCS
YaCTUHOIO CBOIX (DYHKIIi# 3 BUPIIIEHHSI KOHKPETHUX IMTaHb Cy0’€KTaM TIIyMadeHHs i
3acTtocyBaHHs rmpaBa. Cy0’eKT ke, 3aCTOCOBYIOUM 3aKOH, 10 MiCTUTh OLIIHOYHI TTOHSTTS,
B TIEBHOMY CEHCIi TIPOIOBXYE MPOILIEC MPABOTBOPUOCTi, KOHKPETU3YIOUHM ifieto, 1aHy 3a-
KOHOJABLIEM B HalOIb1II 3arajibHiil popMi. CaMme B IbOMY i BUpaxKa€eThesl MpobdieMaThKa
Ta cnenurdika 3aCTOCYBaHHSI OLIiIHOYHUX MOHSTh.

Tak, B Ipo11eci 3aCTOCYBaHHSI OLIIHOYHUX MTOHSTh BEJIUKY YBary HEOOXiAHO TTPUITIIISI-
TH PETEJIbHOMY JOCIiIKeHHIO (PaKTUYHUX O0OCTaBUH, OCKIJIbKY IIPY IPUMHSTTI pillIeHHS
MIPOBOANTHCS KOHKPETU30BaHE TTOPiBHIHHS (PaKTUIHOI CUTYyallii, TOOTO ITOPiBHSIHHS HE
i3 3araJIbHUM 3MiCTOM TOT'O YU iHILIOTO OLIIHOYHOTO MOHSTTS, a 3 KOHKPETHUMU (haKTa-
MU, 00CTaBUHAMM, CUTYaLliIMU, 11O CTAHOBJISITh IOTO 3MICT.

Kpim Toro, B mpolieci 3aCTOCYyBaHHSI OLIHOYHUX MOHSITh MOAUMIKYETHCS CTadisl BU-
Oopy i aHai3y MpaBOBOI HOPpMHU. SKIIIO, 3aCTOCOBYIOUM HOPMY IpaBa, sIKa HE MiCTUTb
OLIIHOYHMX TTOHSITh, KOMIIETEHTHWI OpTraH JINIIIE TTOPiBHIOE (haKTUUHY CUTYAIIiIO 3 ii ITo-
JIOXKEHHSIM 1 BUPIIIYE TTMTAHHS PO T€, YN OXOIUTIOEThCS TaKa CUTYAIIisT 3MiCTOM HOP-
MM, TO MPU 3aCTOCYBAHHi OLIIHOYHOTO MOHSTTS CY0 €KT 3aCTOCYBaHHSI TIpaBa CIIOYaTKy
3’SICOBY€E CyTh CAMOTO OLIIHOYHOTO MOHSTTS (LIJISIXOM BCTAHOBJIEHHSI HOTO CTaHAAPTY),
a TIOTiM TMOPIBHIOE SIBUIIIE, IO PO3MISAAEThCA 3 JAHUMU OLIHOYHUM MOHATTIM |10, 36].

Ha cranii XX npuiAHSATTS pilliIeHHS M0 KOHKPETHIi IOpUANYHIN CIpaBi KOHKPETHi 00-
CTaBUHU MOPIBHIOIOTHCS 3i CTAaHAAPTOM OLIIHOYHOIO MOHSTTS, i MTPOBOAUTHCS OLIIHIO-
BaHHS TOTO, UM 30iraloThCsI O3HAKM PO3IVISTHYTOTO (PAKTy, MOMil 3 03HAKaMM BiIITOBiI-
HOTO OLIIHOYHOTO MOHSITTSI, 1[0 CTAHOBJISITH CTAHAAPT.

TakuM YMHOM, Ha Hallly TyMKY, Ha JAHUX CY0’ €KTiB MOKJIAAAEThCS BiAMOBIJaTbHE 3a-
BIAHHS, ITiICYMKOM BUKOHAHHS SIKOTO € JIETITUMHE BUKOPMCTAHHS IIPABOBUX IIPUITH-
CiB y KpUMiHaJIbHOMY HpaBi YKpaiHM, OCKiJIbKM MPaBOCBiIOMICTh IpaBO3aCTOCOBYBaya
MPEICTABIISIETHCS B IKOCTI KOOPAMHYIOUOTO LIEHTPY, KyAU HAaAXOIUTh BCs iH(OpMaLis
IIOI0 3MICTY OLIIHOYHOT'O MOHSTTS, 1110 BUTLJIMBAE 3 KOHKPETHUX OOCTAaBUH CITpaBU, HOP-
MM 3aKOHY Ta iHIIIMX 00JacTell OL[IHKU. Y 1IbOMY «IIEHTPi» 31ilICHIOEThCS aHaJIi3 i CUHTE3
Bciei iHopMallii i poOUTHCSI OCTaTOYHUI BUCHOBOK IPO BilMOBiIHICTh 200 HEBiAMOBII-
HICTh CUTYyallii IbOMY HOHSTTIO. Buxoasium 3 11boro npodjeMaThyHa Ha CbOTOMHILIHIA
JIeHb CTafis TIIyMadyeHHs OLIIHOYHMX IMOHSTh BUXOAUTH 3 IMPAKTUKU Cy0’EKTIB 3aCTOCY-
BaHHS TIpaBa, a TOMY ITiAJISITA€ JeTaJlbHOMY BUBUEHHIO SIK y T€Opii, TaK i Ha MpaKTULli
3aCTOCYBaHHS KpMMiHAJIbHOTO 3aKOHOAaBCTRBA.
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K BOITPOCY O CYBBEKTAX TOJIKOBAHUA
OIIEHOYHBIX ITOHATUN

B craTbhe mpoaHaan3upoBaHa MpobJieMaTUKa TOJIKOBAHUS U UCIOJIb30-
BaHUS Ha MPAKTUKE YIIOJHOMOYEHHBIMM CYObEKTAMU OLIEHOUHBIX MOHSI-
THI1, KOTOPBIE 3aKPETUIEHbI B HOPMATUBHO-TTPABOBBIX aKTax
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