ISSN 2307-1745 HaykoBuii BicHUK MixHapoaHOro rymanitapHoro yHisepcutety. Cep.: FOpucnpyaeHuis. 2019 Ne 42 tom 1

VIK 340.134

DOI https://doi.org/10.32841/2307-1745.2019.42-1.1

Jlonuenxo O. L,
Kanouoam 0pUOUYHUX HAYK, O0UeHM,

ooyenm Kageopu 3a2aIbHONPABOBUX OUCUUNJILH MA MINCHAPOOH020 NPABA
Ooecvio2o HayioHabHo20 YHigepcumemy imeni 1. I. Meunukrosa

ITPOAB ITPUHITUITLY T'VMAHHOCTI
B AEARUX I'AJIV3dX ITPABA

AHoramisi. CrarTs TNpHCBSYCHA 3IIHCHEHHIO TEOPETH-
KO-TIPaBOBOTO aHaJIi3y TYMaHi3My SIK IPUHIUITY IPAaBOTBOPYOT
JISUTBHOCTI.

[IpuHIMI TyMaHi3My, Ha OCHOBI SIKOTO Ma€ 3JIHCHIO-
BaTHCS IIPaBOTBOpYA MisUIBHICTH YCiMa YHOBHOBAKCHHMH
cy0’exraMu, — Lie TYMaHICTUYHUH 3MicT HOpMHU Ipasa. Bin
nepeadayae TEBHI BHUMOTH, 30KpeMa, IIOI0 aJeKBaTHOTO
BiJJOOpaX€HHs B 3MICTI HOPMAaTUBHO-IIPABOBUX aKTiB 3arallb-
HOJIFOZICBKHX IIHHOCTEH, 3aKPIIUICHHS B HUX OCHOBHHX COIIi-
aJIbHUX YMOB €(DeKTHUBHOI peajizallii nmpas i cBOOO JHOIUHA
# rpoMaiiHUHA, 1X PIBHICTh, BYACHUHN 3aXUCT 1 BiANOBIIHICTD
NPUIHATHX HOPMATHBHO-TIIPABOBHUX aKTiB MIXXHAPOIHUM J0TO-
BOpaM i CTaHAAPTAM.

3BEpHEHO yBary Ha Te, 110 B IOPUCIPYIEHIIIT T'yMaHi3M BUCTY-
Ta€e sIK TIPUHIIMI TpaBa, SIK BUXITHUH 1 3B SI3yFOUMi KOMIIOHEHT
MDX yciMa iCHyrouMU IIPUHIUIIAMU [1PaBa, 110 Ja€ 3MOTY iMILIe-
MEHTYBaTH Ta TpaHC(OPMYBAaTH HOTO BUMOTH JI0 BCIX JIEpiKaB-
HO-TIPaBOBHX KaTeropiii, 30kpemMa i mpaBoTBopuocTi. Hopmarus-
HO-IIPABOBI aKTH, SIK PE3yJIbTAT IPaBOTBOPUO] JisIBHOCTI, MAIOTh
BiZloOpaskaTH BCi 3araJIbHOJFO/ICHKI IIIHHOCTI.

AKIICTOBAHO Ha TOMY, IO, BPaxOBYIOYM HAsBHI OYEBHIHI
BIIMIHHOCTI MDX yciMa NpPUHIMIAMU IPAaBOTBOPUOCTI, IXHIO
HEOJTHAKOBY CYTh 1 3MICT, CIIPSIMOBAHICTh 1 3HAYCHHSI, OYEBHTHOIO
€ NeBHA 3MICTOBHA OJIM3BKICTh MK HUMH came 3aBJISKU TIPHUH-
IMITY TyMaHi3My. BusHavasipHe Miclie Ta BUXi/IHa pOJIb HAJICXKATh
MPUHIIMITY TYMaHi3My, TOMY 110 peati3allisi BCIX OCHOBOIIOIOK-
HUX IPUHIUIIB IPaBOTBOPUOI IisUIBHOCTI, IX TpaHchopMarlis
1 IMIUIEMEHTAIlisSl Y TIPaBOPETYJISATUBHY IUIOIINHY BigOyBaeThCs
Ha OCHOBI 1 3a JIOTIOMOTOO ITPHHIIHITY TYMaHi3My.

BusnaueHo, 1m0 y MHpaBOTBOPYiMl AiIBHOCTI MPUHLUI
ryMaHisMy € (DyHIaMEHTOM 1 Ma€ OJHAaKOBHH MpOsB abco-
JIIOTHO y BCIX rajly3dx IpaBa, IPOTe BiIOOpa)KeHHS 1 BILIUB
JESIKUX Horo BUMOT pi3HATHCS. 1le 3anexurts Bin crenudiku
1 XapakTepy MpaBOBIIHOCHH Ti€l 4M IHIIOI Taly3i Tpasa,
a TaKoXk CIIOCO0IB BJIQJHOIO BIUIMBY Ha IIi BIAHOCUHHU, TOOTO
BiJl MpeaMmera 1 METOLY IPABOBOTO pEryJIrOBaHHS. 3Bep-
HEHO yBary Ha Taki Taiy3i paBa, Ik KOHCTHTYIIHE TIpaBo,
LUBIJbHE Ta KpUMiHanbHe. Hanpukian, peanizanis BCiX BUMOT
MIPUHIUITY TYMaHi3My 3a0€3MeYy€eThCs 1 rapaHTy€eThCsl HacaM-
nepex Koncturynieto VYkpaiHu, A€ BH3HAYCHO MPIOPUTET
3araJbHOIOACHKHUX I[IHHOCTEH, 3aKpilUIEHO MPUHLHUIN COLi-
QIBHOT CIIPABENTUBOCTI, YTBEPPKEHO AEMOKPATHIHUH 1 TyMa-
HicTuuHUH BUOip Hapony YkpaiHu, 3a/leKJIapOBaHO IPUXUIIb-
HICTh YKpaiHU 3arajibHOBU3HAHMM HOpPMaM MIXKHApPOHOTO
npasa. /Iy OUBITBHOTO MpaBa TyMaHICTHYHUH 3MiCT HOPMH
npasa nependavae IOPUANIHY PiBHICTh YYaCHUKIB LIUBUIBHUX
IIPaBOBIHOCHH, TXHE BiIbHE BOJICBUSBIICHHS, MAiTHOBY caMo-
CTiliHicTh TOwO. It KpUMIHANBHOI Ta KPUMIHAJIbHO-BUKO-
HaBYOI rajy3ei mpasa roJOBHOIO 3aCajlOK0 € CIIPABEJIUBICTD,
1 peaizailis MPUHIMITY TYMaHi3My Ja€ 3MOTY MEPETBOPUTU
KpHUMiHaJIbHE IPaBO 3 PEIPECUBHOIO IHCTPYMEHTA Ha 1HCTPY-
MEHT Mpo(diTaKTHKK Ta 3anobiraHHs 3yo4nHHOCTI. [Tinkpec-
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JICHO, 1110 HAWTOJIOBHIIIOK B KOXKHI ray3i Ipasa € peasizariis
BUMOT [TPUHIIMITY TYMaHi3My TaK, 1001 CTBOPUTH aJIeKBATHHIA
OanaHc iHTEpeCiB yCiX Y4YaCHHMKIB IPaBOBIHOCHH, PIBHICTb
CTOPiH, HEMOXJIUBICTD 30BHILIHHOTO MPUMYCY TOIIO.
KawouoBi cioBa: mpaBoTBOpya iSUTBHICTH, TPHHIHITH
MPaBOTBOPYOCTI, TYMaHi3M, PIBHICTb, CITPABEIHBICTb.

IloctanoBka npodiemu. Croroani B YKpaiHi mpaBoTBOPUICTb,
SIK TPOTIEC TBOPEHHS HOPM TIPaBa, € JOCHTH BOKIMBEM 1 CKIIaIHIM
SIBUIEM, SIKe MIOTPEOYe TEeBHOTO TIEPEOCMHICITEHHS Ta BUPOOIEHHS
e)eKTHBHMX, HAYKOBO OOIPYHTOBAHMX LUISXiB CBOTO BJOCKOHA-
nenHs. KoMmiekcHe HayKoBe JOCITIKEHHS TPABOTBOPUMX TPOIIE-
ciB mepenbayae OCHIUKEHHS BCIX aCTIEKTiB, MO XapaKTepH3yTh
TOPAZIOK PO3POONEHHS, MPUIHATTA Ta BBEACHHA B 0 HOPMa-
THBHO-TIPaBOBUX akTiB. OHIM 13 BAYKIHMBIIINX HATPAMIB € JOCIi-
JKCHHS IPUHIATIIB IIPABOTBOPUOCTI, IXHBOTO 3MICTY Ta CHCTEMH.

Taxi NPUHIMTIA TIPABOTBOPYOI JITBHOCTI, SK 3aKOHHICTh, JEMO-
KpaTH3M, HayKOBICTb, TPO(ECIOHATI3M, IIACHICTb, HACTYIIHICTB, Oriepa-
THBHICTb, CHCTEMHICTh, JOTPUMAHHS FOPHINIHOI TEXHIKH, BUTIEPE/DKa-
F040TO PEAryBaHH MPABOTBOPYO] MOMITHKH, BIOOPAKEHHS CYCIILTHHOT
JyMKH Ta KOHIEITYaTbHOCTI TPABOTBOPHO] TIOMITHKH TOIIIO, € HEBIM-
JTbHAMA BiZ{ Hel, 3a0e3medytoTh il eeKTHBHICTD 1 SBIIOTH COO00
(yHIaMeHTaIbHI TIONOKEHHS, K MOKNA/IeHI B ff 0CHOBY.

BusHayanpHe Micue B cHCTEMi NPHUHLMIIB MPABOTBOPUOCT
T0C11a€ MPUHIAI TYMaHi3My, BTLIEHHS Y PABOTBOPYY MPAKTHKY
SKOTO TIOB’S33HO 3 OCHOBHAMH BUMOTaMu (hOpMyBaHHS Ta Po3-
BUTKY TPOMAJITHCBKOTO CYCITITBCTBA, TPABOBOI IEPKABH, & TAKOK
e(eKTHBHOTO ()YHKITIOHYBAHHS BCi€] MIPABOBO] CHCTEMH, OCKITBKH
BiH BiIirpae BUXiIHY poIb y BCiii CHCTEMI OCHOBOTIONOKHIX TPHH-
LMITIB MpaBa Ta 3a0e31euye CHCTEMHHUI B3aEMO3B’ 130K MK HUMH.

Sk yxe Oymo 3a3HaueHO B MOMEPEAHIX TOCTIIKEHHAX, Tpa-
BOTBOPYICTh € OJHOYACHO 1 JISUTBHICTIO, 1 SBHUINEM, 1 TPOIIECOM,
SKI «HATPAMY TI0B’S3aHi 3 (POPMOIO 1 THTIOM JepiKaBH, MEXaHi3-
MOM pearmi3artii ii QyHKIiH, 0COOMMBOCTAME CHCTEMH TIpaBa, PiB-
HEM TIPaBOBOi CBIOMOCTI Ta TIPAaBOBOI KYIBTYpH Cy0 €KTIB TpaBa
Tomto» [9, ¢. 232]. Takwuii B3a€M03B 30K PABOTBOPUOT JIisTBHOCTI
31 BCiMa eeMEHTaMH IPaBOBOT CHCTEMH Tiepedadae eBHHUit Ha-
Mi3M il IPUHIUIIB, cepejl AKUX HAOUTbIIE 3HAYCHHS M€ PUHIIUIL
TYMaHIi3MYy, KWl 03Ha4a€ 0COOIIBE CTABICHHS JI0 JIIOTHHH K Haii-
BUINO] TiHHOCTI KUTTA. [ificHO, «0arato TOCIiIHMKIB PO3TIIa-
10Th (DeHOMEH T'YMaHi3My K BIIKPUTY CHCTEMY ab0 CBITOITIS, IO
JUHAMITHO PO3BUBAETHCS [3, C. 38].

Mera crarri.

1. IIpoBecTr TeOpeTHKO-PABOBHI aHATI3 TyMaHi3MY K TpPHH-
IHITY TIPaBOTBOPYOT MiSIIBHOCTI.

2. JlocmiyTy BinoOpaKeHHS 1 BILTHB TYMaHI3MY K PUHIAITY
TIPaBOTBOPYOI TISTBHOCTI B IESKHX Tay3sX Tpasa.
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AHani3 ocTanHix rocaixAkens i myoikaniii. [Ipunuunu mpa-
BOTBOPYOCTI AOCTI/PKYBAICS Y TIPAIAX TAKHX YUeHHX, sk B. Koco-
By, 10. [nymenko, 0. Jleniq, B. Ilaran, €. Tereman, C. Yabyp
Tomto. [Ipote B HayKOBHX JOCHIKEHHAX MUTAHHS BILTHBY T'yMa-
Hi3My Ha IIPaBOTBOPYI TPOLIECH, BiT0OPAKEHHS HOr0 BIMOT B Taiy-
35X TpaBa PO3TIANAIOTECA (PAarMEHTAPHO, MO i 3yMOBHIO HAITH-
cauns crarti. L{ikaBumu € pari Takux aBropis, sk H. OpmoBcbka,
H. Oprunceka, C. Yeborapsos, JI. llymua, O. Omiitruxk, H. Cna-
BoBa, C. ['ycapes Tomo.

Bukiaa ocHoBHOTo Martepiajy gociaimkenns. He Biatouuch
710 JIETAIBHOTO aHAII3y HAYKOBHX MONISJIIB 00 TaHb TIPHHITH-
TiB MPABOTBOPYOCTI Ta iXHBOI CHCTEMH B TEOPii MpaBa, OCKUTbKH
Y Hac iHIIi 3aBIaHHS, 3YMTHHNMOCS Ha IPHHIIAIT TYMaHI3MY, aHai3i
HABYANBHOI Ta HAYKOBOI BITYM3HAHOI JITEPATypH.

['ymanism (Big nar. humanus, y HaykoBuil 00ir BBeneHHiH
®. Hirrammepom, 1808 p.) — 1ie BHImA caMOIOCTATHS 3HAYAMICTh
JOTMHY 1 BCE aHTHITOZIChKE; 3 CIIOBHIKOM B. Jlans «rymMaHH#miny —
TI¢ JTFONSTHAH, MIIOCEPIHIH, MO0 OMIKHBOTO; 3 CTIOBHIKOM
C. OxeroBa — 1ie TIONSHICTb Y CYCIUTBbHI MiSBHOCTI, y CTaB-
NeHHi 1o mone; B «HOpummuHill eHIHKIONe i) «TyMaHi3sM» —
3aranbHa Mipd CBOOOMH, PIBHOCTI Ta CMPABENMBOCTI B CYCIiNTb-
CTBI, 0 TIOBMHHA BM3HAYaTH KOHKPETHUI 3MiCT MPaBOBOi HOPMH
[15, c. 607-608].

Y HayKOBOMY JOCITIUKEHHI TYMaHi3My K TPHHIIY TpaBa
C. YeOoTapbOBHM 3BEPHEHO YBAr'Y, IO T'YMaHi3M — I[¢ Oarato3Hadyne
SBUIIE, TPEJICTABICHe B KUTBKOX CMICIOBHX 3HAYEHHSX: HA3Ba
PYXY, iIelfHIX HampsMiB B enoxy BixpomkenHs; Ha3sa chepu Teo-
PETHYHOTO 3HAHHS (TYMAHITApHI HAYKM); BUSHAYEHHS MOpPATHHUX
AKOCTEH JEFOMHHE; AK (akTop yceOi4HOTO PO3BUTKY OCOOMCTOCTI;
BUSBIEHHS 0COONMBOTO CTABIEHHS 110 JHOMMHH; SK TPUHIAIT CBITO-
gy towo [14, ¢. 205].

MoskeMo CKa3aTH, MO TYMaHI3M — Iie SBHIIE i ()eHOMEH, IIiH-
HiCHA XapaKTEepPUCTHKA, TPEAMET 1 00 €KT JOCTIMKEHHS 0ararhox
ranyseil HayKu, CEHC i 3MICT AKOT pO3TIANAKOTHCS B MEKaX iCTOP,
(binocoq)ﬁ' COIII0JIOT i, ITOJTITONO 1], TIeAaroTiky Tomo. B }opncnpy
JIeHIIi TyMaHi3M BHCTYMae 1K NPHHLIAI MPaBa, AK BUXI/IHHH 1 3B°5-
3yFOUMi KOMIIOHEHT MK HHMH, IO Ja€ 3Mory IMITEMEHTYBaTH
Ta TpaHc(OpMyBATH HOTO BAMOTH JI0 BCIX JEp)KaBHO-TIPABOBHX
KaTeropii.

Y mpaBoTBOpUill AIATHHOCTI TYMaHi3M € THM MiATPYHTIM
i OCHOBOIOJOXHOI 3aCaI0l0 IS IHITMX TPUHIMIIB, 30KpeMa
3aKOHHOCTI, JIEMOKPATH3MY, TNACHOCTI, Bi0OpakeHHS CYCHilb-
HOi JIyMKM Ta KOHI[ENTYalbHOCTI TPABOTBOPYOI MOMITHKH TOIIO.
Hanpuknan, sx yxe Oyno 3a3Ha4eHO B TOTIEPEHIX JOCIIDKEH-
HSX, «TPUHIAN 3aKOHHOCTI, HA OCHOBI IKOTO Ma€ 3iHCHIOBATHCS
TPaBOTBOpYA MIIIBHICTH yeiMa Ti cy0’ekTamu, mependadae TeBHi
BIMOTH, 30KpEMa, IION0 AOTPHUMAHHA TEBHOI MPOLEAypH MpH-
HHATTS HOPMATHBHO-TIPABOBUX aKTiB, afeKBATHOTO Bif0OpaKEHHS
B IXHBOMY 3MICTi 3aTAlbHOMIONCHKIX IIHHOCTEH Ta TPaBOBHX e~
aliB, HANEXKHOI BIAMOBITHOCTI BKE HasBHMM aktam» [9, ¢. 232],
TOOTO TIPMHIAIT 3aKOHHOCTI B MPABOTBOPYIH MisTBHOCTI MICTHTB,
OKpIM IHIIIOTO, | BUMOTY II0I0 TYMAHICTHYHOTO CKIaTHAKA.

Y HaBuaNbHIH TiTepaTypi 3a3HaYeHO, MO TYMAHI3M SK MpPUH-
IITT TIPAaBOTBOPYOCTI Tiepen0avac: «... HOPMATHBHO-TIPABOBI aKTH
TIOBUHHI (hOPMYITIOBATH, 3aXMINATH 3aralbHOMONCHKI MIHHOCTI,
TIPUPOMIHI TPaBa JIOTUHI, CTBOPIOBATH YMOBH 1 MEXaHI3MH X BTi-
JICHHS B JKUTTS [2].

[HImIMT aBTOpaMH T IKPECTIEHO, IO MPUHIMI TYMaH3MY 03Ha-
Yae, M0 «IOPUANYHI HOPMU MAIOTh 3aKPITUTIOBATH Ta OXOPOHATH

COIiaTBbHI YMOBH, HEOOXi/HI J7sl 3/IHCHEHHS 1 3aXMCTy OCHOBHUX
TIpaB JMOIMHA, TIPAB HAPOAY (Hartii), mpas moacTeay [ 1]. 0. CkakyH,
OKpIM BHIIIE3a3HAYEHIX 03HAK, 3BEPTAE YBAI'Y, IO T'YMAHI3M Y TIpa-
BOTBOPYIH AISBHOCTI Tiependadae GpopMyBaHHS HOPMATHBHO-TIPa-
BOBHX aKTiB Ha 3acajiax MDKHAPOTHUX CTAHAAPTIB TPaB JIOTHUHA,
a TAKOXK CTBOPEHHS YMOB i MEXaHi3MiB TXHBOTO BTITEHHS B JKHUTTS
cycminbeTBa i nepxkasi [11].

Y HayKoBOMY JIOCIiKEHH] T'YMaHi3MY K eHOMEHa i K CBITO-
JIS/IHOTO TIPHHIIATY HOBOT apawrmu ocsitd C. Kyko, mpoBiBim
aHanmi3 6arathb0X JyMOK i MOMIAIB MO0 3a3HAYEHOTO THTAHHS,
3BEpTac yBary Ha Te, IO TYMAHi3M — IE BIIKPUTA CHCTEMA, KA
JMHAMIYHO PO3BUBAETHCA 1 KA BKITIOYAE B CEOE TIOTIIAH, YABICHHS,
MOpaJIbHI MPUHIUITH, SKi 3aIepeuyroTh YCi BHAM HEPIBHOCTI MiXK
IHIMBIZYYMOM 1 CYCTIUTLCTBOM, a TaKOK TPAKTHYHI Aii, AKI peai-
3YEOTh [EH MPUHIIAI Y eKOHOMIYHI, OMITHYHIH 1 FOpHIMIHIH ce-
pax 6yt 3, c. 39]. Ockinbkn 114 cHcTeMa AMHAMIYHA T BIIKPHTA,
TO IUTKOM 3aKOHOMIPHUM € Te, IO BOHA HAIOBHIOETHCS Pi3HAM
3MICTOM Y Pi3HI iCTOpWYHI €MOXH Ta MiImaeThes TpancdopMarii
Ta 3MiHaM.

MosKeMO TIpHTTCTHTH, 0 TYMaHi3M SIK IPHHIAI IPaBOTOBOP-
q0CTi — II¢ BIAKPHUTA CHCTEMA, KA TMHAMIYHO PO3BMBAETHCS 1 AKa
BKJTFOYA€ B ce0e CTBOPEHi Cy0’€KTOM TPAaBOTBOPUYOCTI YMOBH JIis
BTUIEHHS B JKHUTTS MATEPIalbHUX i TyXOBHIX MOTPeO JTIOAMHH, 3are-
PedyIOdH BCi B/ HEPIBHOCTI MK iHJMBITYYMOM i CYCITLTHCTBOM,
a TAKOK TIPAKTHYHI i1, SKi peai3yroTh Ieii PUHIKI, TOOTO TapaH-
Ti{ 3 60Ky JepKaBu.

[IpuHIMN TyMaHi3My y MpaBOTBOpYiil IUIOMMHI Tmepenoadae
CTIPSIMOBAHICTh HOPMATHBHO-TIPABOBOTO aKTa HA MAaKCHMAIbHE
3a/I0BOJICHHS MaTepiallbHuX 1 TyXOBHHX TOTpPeO MOTHMHN, 3aTBEp-
IDKEHHS 1 3aX¥CT TYMaHICTHYHHX 3aCajl TIPaBa, & TAKOK «CTIPSAMO-
BAHMII HA 3aXHCT TPOMAISAH BiJ MPOTHIPABHMX Jil, BHXOBAHHS
0cOOMCTOCTI B JTyci TIOBATH 10 MOPATBHUX I[IHHOCTEH, MOBATH JI0
momEmy [ 13, ¢. 70]. Tloromxyemocs, 1o «... TyMaHiCTHYHA CTIps-
MOBAHICTb — I1¢ CTaBNEHHS JI0 0COOMCTOCTI AK JI0 HANBHIIOI I[IHHO-
CTi Ta BU3HAHHSA ii paBa Ha CBOOOLY, IMACTS, BUTHHUIT BCEOIUHHi
PO3BHTOK, MAKCHMANBHAIT TIPOSIB CBOTX MOXITMBOCTEH Ta 31Mi0HOC-
Teit» 3, c. 38].

Otxe, IPUHIIT TYMaHI3My B TPABOTBOPUil JIAITBHOCTI pea-
T3yeThCA Yepe3 3aKpiluieHHs B HOPMax MpaBa OCHOBHIX COITialTb-
HHX YMOB, B SIKHX Bi[0yBaeThCA e)eKTHBHA Peasi3allis Ta BAACHHH
3aXHCT OCHOBHHX TIPaB 1 cBOOOJ JIIOTHHH # TPOMA/IAHUHA.

I[e;m HAyKOBIIi 3BEPTAIOTH YBAry Ha 3MICTOBy BI/IMOBI/IHICTD
TIPAHIIAIIB TPaBOTBOPHOf TiSTBHOCTI, IPUHIMITIB TIpaBa Ta HOP-
MATHBHO-TIPAaBOBUX AKTIB, MO0 «IPOCTEKYETHCA HEPE3 XapaKTe-
PUCTHKY TPABOBUX SBHII, OKPECIEHNX MPUHIMIAMH, TI03HAYE-
HUMH TepPMiHAMHI «BEPXOBEHCTBO MPaBay Ta «TyMaHi3m» [5, c. 5].
Sk 3a3Havae B. Kocouy, xo4a TepMiHH «BEPXOBEHCTBO NPABay
Ta «ryMaH13M» B HayKOBII/I miteparypi BHKODHCTOBYHOTbCA 1 9K
OKpeMi, 1 fK napanem,m TPOTE «BH3HAYEHHS 3MICTy TIOHSATB,
T03HAYEHUX IIUMH TEPMiHAMH, BKa3ye Ha iX €HICTb, OCKINBKH
y HHX i/IEThCs PO HEOOXIHICTh TPIOPUTETY 3araibHOBU3HAHUX
HEBI/ITITBHIX TIPaB Ta CBOOOJ MIOMMHU i TPOMAAIHUHA Y cdepi
IOPUINYHOTO PETYMIOBAHHSA CYCHITBHEX BiTHOCHHY» [5, ¢. 5.
Jlani, aBTop, TOCHIAI0YKCH HA PO3BIAKH IHIIUX TO0CITHUKIB, TIiI-
KPECIoe, Mo MPUHIMI I'yMaHi3alii mpasa — Ie MOCTYIOBE BTi-
JIEHHS B HOPMH TIPaBa 3arabHOMOICHKIX IPUHIIATIB TPaBa, po3-
IIUPEHHS 3aKOHOJABYOTO 3aKPIMNEeHHS OCHOBHUX TPAB ITIOIHHHE,
TiTHECEHHS PiBHA CONIaTbHOI CIIPABETMBOCTI IPABOBOTO PETy-
JIOBAHHS TOIIO.
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Crymmnoro Bumaetbes i qymka H. CrmaBoBoi, fka 3a3Hadae:
«['ymaHi3M — 11e BU3HAHHS JHOMHY BHUIIOKO COIIAIBHOKO HIHHICTIO
3a JIOTIOMOTO!0 BH3HAYEHHS Ta 3aXUCTY ii Mpas, cBOOO Yepe3 mpa-
BOTBOPUicTBY [12, ¢. 135], T00TO HOPMATHBHO-TIPABOBI AKTH, K
Pe3yNBTaT MPaBOTBOPUOi JisTBHOCTI, MAOTh Bil0OpakaTH 3araib-
HOMIOZICHKI IIIHHOCTI.

Omxe, TPUHIMIT TYMaHI3My, Ha OCHOBI SKOTO Ma€ 3iHCHFO-
BAaTHCS MPABOTBOPYA JAMBHICTH yciMa 1i ¢y’ ekTamu, — e Tyma-
HICTHYHAI 3MICT HOpPMH TIpaBa. BiH mepen0adae MeBHI BHMOTH,
30KpeMa, MO0 aeKBaTHOTO BiMOOPaKEHHS B 3MiCTi HOPMATHBHO-
TIPABOBHX aKTiB 3araIbHOMIONCHKAX IIHHOCTEH, 3aKPIIIEHHS B HAX
OCHOBHHX COIIATTbHUX YMOB e(peKTHBHOI peaizaii mpas i cBOOO
JFOIWHA i TPOMAIIHIHA, X PIBHICT, BIACHHH 3aXHCT 1 BIIMOBIN-
HICTb IPUITHATAX HOPM MIKHAPOIHIM CTaHIAPTaM.

Pesynbratom 3nificHeHHS BCiX GOpM MPaBOTBOPUOCTI (3aK0-
HOTABYOi TiMBHOCTI Ta TMiI3aKOHHOI MPaBOTBOPUOI MisITBHOCTI)
€ HOPMATHBHO-TIPABOBHI aKT, KM BCTAHOBJIOIOTHCS HOBI, 3Mi-
HIOIOTBCS 200 TIPUITHHSIOTH CBOIO [Tif0 YMHHI HOPMH TIpaBa. YToB-
HOBAKEHNMH Cy0’€KTaMi MatoTh OyTH peami3oBaHi BCi BAMOTH
TIPUHIUITY TYMaHi3My, TIPOTE B PEATbHOMY JKHTTI MOKEMO CIIO-
cTepiraTd TeBHI 0COONMBOCTI Ta Komi3ii #oro BimoOpakeHHS
B JIEAKHX Taly3sX MpaBa.

Sk 3a3Haga€TBCA B HAYKOBUX JOCIIKEHHSX, PUHIIAIT TYMa-
HI3MY — 1€ KOHCTHTYII{{HHUI1 TIPHHITHAT, OCKiTbKY BU3HAHUI HA MiK-
HAPOJHOMY PiBHi, 3a7eKapoBanuil y KoHcTHTYIii Ta IpoHK3yeE Bei
raiys3i mpaa, BCIO MPABOBY CHCTEMY OY/Ib-AKO MMBITi30BaHOT iep-
xasi [14, c. 208], To6T0 KoHCTHTYIA 1 € TapanTieto 3a0e3meueH s
Ta peanizalii ryMaHiCTHYHUX 3aCa]l IPABOTBOPYO] pOOOTH.

Bapro 3ramaru crartio 3 Koncrurymii Ykpainu, a came Te, mo
«... IOMUHA, il KUTTS 1 3MOPOB’S, YECTh i TiAHICTH, HENOTOPKAH-
HiCTh 1 Oe3reka BH3HAIOTBCA B YKpaiHi HAMBHMIIOW COIiaNbHOIO
minHicTIO» [4], M0 Mependadae BU3HAHHA COMIATBHOIO IIHHICTIO
JIFOICBKOi 0COOKMCTOCTI, TPOTOJOIIEHHS Ta 3aXMCT {i paB, CBOOO],
3aKOHHHX IHTEPECIB 1 3a0e3MeUeHHs rapanTiii iX peamisarii.

Yei MpUHHATI HOPMATHBHO-TIPABOBI AKTH MAIOTh BiIIOBINATH
Konctutynii, duHHNM 3aKkoHaM, paTM(iKOBAHNM MiKHAPOTHAM
JIOTOBOPAM 9| YTOJIaM,  TaKOK 3araibHIM TPHHITAIAM MIKHAPOTI-
Horo npasa. Hanpukman, crarteto 8 OCHOBHOrO 3akOHy BCTaHOB-
JIeHO, 0 KOHCTHTYTIS Mae HANBHIIY FOPUIMYHY CHITY, a BCi {HIII
HOPMATHBHO-TPABOB] aKTH MPUIMAIOTHCA HA il OCHOBI I TTOBHHHI
BIOBINATH il

Omxe, B mporeci TBOPEHHS HOPM TpaBa Oyab-AKnM CY0 €K-
TOM TPABOTBOPUOI JISITBHOCTI B OY/b-AIKiii Taiy3i BKpail BaXIHBY
1 BUXiIHY pOMb BifIrpac MPUHIMI TYMaHI3MY, peaii3aiis BAMOT
AKOTO 3a0€3MedyeThes 1 rapantyeThes Hacammepen Koncrutyiieto
Ykpaiu, ie BU3HAYEHO MPIOPHUTET 3aralbHOMOICHKIX IIIHHOCTEH,
3AKPITUIEHO TPHHIAIH COMIANBHOT CTIPABEUTHBOCTI, YTBEPIKEHO
JIeMOKpATHYHAH 1 TyMaHicTIIHIi BuOip Hapory Ykpainu, 3ajexna-
POBAHO MPUXWIBHICTE YKpAiHM 3aTaibHOBH3HAHUM HOPMaM MiX-
HAPOIHOTO TPaBa.

[loromkyemocs 3 THMHI JOCTITHUKAMH, SKi 3ayBaKYIOTh, 0
TIPOSIBNEHHSA BUMOT TIPHHIIAITY TYMaHI3My TPaBOTBOPYOCT] B pi3-
HUX Taly3sX pasa cyTTeBO pisHaThes. Hanmpukoian, C. Yabyp momo
c(eprr KPIMIHATHHOTO TIpaBa, 3 TOCHIAHHAM Ha IHIIMX aBTOPIB
3a3Havae: «Peanizartis MPUHIMITY TYMaHI3My 1a€ 3MOTY TIepeTBOPHTH
KpUMiHATIBHE TIPaBO 3 PEMPECHBHOTO iHCTPYMEHTA HA IHCTPYMEHT
PO LTAKTHKY Ta 3amo0iraHHs 3MOYMHHOCTI». JlieBiCTh MPHHIHITY
TYMaHI3MY y KPUMIHAIBHOMY TIpaBi «TPOSIBIAETECA Y 3acTOCY-
BAHHI MaKCHMAITBHO M SKHX (JOPM KPHMiHATHHO-TIPABOBOTO BILTHBY

6

3 METOI0 3a0e3IeYeHHs He CTITHKM MOKAPAHHS, CKUTBKH MePeBHXO0-
BaHHS TPaBOMOPYITHAKAY [13, ¢. 69], 1 TakuM YUMHOM TIi/IBUIIATH
3aranbHy eeKTHBHICTh 60POTHOM 31 3MOUNHHICTIO.

Posrnsnaroun akTyanbHi acmeKTH PO3BHTKY KPHMIHATBHOTO
3aKOHOJIABCTBA YKpAiHM B KOHTEKCTI T'yMaHi3amii Ta mibepanmia-
uii, mpocecopom H. OpmoBchka 3a3Haumma, Mo OCTAHHI 3yMOB-
JeHI BUPaXEHOI0 XapaKTePHICTIO Ta BUAWMICTIO iXHBOTO BILTHBY
Ha (OPMYBAHHSA HOPMATHBHOTO TEKCTY. ABTOPKOIO 3a3HAYEHO, 0
«... TMaHi3ais — 1e cdepa BU3HAYCHHS CIIEIM(IKK 3aX0/iB KpH-
MiHAIILHO-TPABOBOTO BILTHBY. B IOMY IUIaHi TTOM SKIIEHHS TOKa-
paHHS JATeK0 He TIOBHICTI0 BHYEPITYE CMUCIOBE HABAHTAKEHHS
rymanizanii. OctaHHs sBige 0000 MpoOneMy, BUpIMIEHHS SKOi
Mae OylyBaTHcs He TiTbKH Ha TOM’SKIIEHHI KPAMiHAIBHO-TIPABO-
BOTO BIUIMBY Ha 0CO0Y, SKa BCTYIMHNA B KOH(IIKT i3 3aKOHOM, ale
1 Ha PO3MIMPEHHI MOKIMBOCTEH 3aXKCTY TPAB T HTEPECIB MOTep-
TTHX BiJl KPUMIHATBHIX JiSHB [7, €. 95-96].

PosmipxoBytour mpo mibepamizaiifo Ta TYMaHi3alil0 KpHMi-
HAILHOTO 3aKoHO/aBcTBa, H. OproBchbka 3BepTae yBary, 1o € rpymu
JIiSHb, CTOCOBHO SKHMX 9Yepe3 HABHCOKY COI[aIbHY IIKIIIHBICTh
1 HAZ3BUYAHMI pe30HaHC, CYTTEBA Jibepami3amlid Ta ryMaHiaris
HE Ha Yaci, X04a ONTHMI3aIlisl KPUMIHATHHO-TIPABOBHX 3a00pOH He
BUKIIOYA€ThCs. Hamprka, kopymiis, AepikaBHa 3pajia, Cenapariam
Toto. [Ipu IbOMY «IOTIUTBHICTS TyMaHi3aii MOKHa 00TOBOPIOBATH,
30KpeMa, B IUTaHi iTkoi pernamenTaiii B KK mutab 3BiTbHEHHS Bil
TIOKApaHHS Ta Horo BiTOYBaHHS [UTA 0Ci0, SKi, epeOyBat0uH B 1aBax
Tak 3Bannx «/IHP/JIHP, He Buvmmm TOKKHX 3104nHIBY |7, ¢. 98].

[oromxkyemocs, o «... KpUMiHAIbHE 3aKOHOTABCTBO — OIMH
13 HApIKHUX KaMeHiB OyIb-AKOi MPABOBOI CHCTEMH, BOHO BTLIOE
KyMYJATHBHEH €)eKT BChOTO HAIIOHATBHOTO TIPABOBOTO PErYITO-
BAHHS K TO3MTHBHKX, TAK | HETATHBHUX ACTIEKTiB OCTAHHHOTO)
[7,¢.93]. CipaBni, KpuMiHaIbHE TPaBO XapaKTEPH3YETHCA BUCOKOKO
ONAHKETHICTIO KPUMIHANBHO-TIPABOBHX 3a00POH, a KPHMIHATHHO-
TIPaBOBI TONOKEHHS 3aJI€KaTh Bill FOPHANYHAX TPHITHCIB IHIIAX
ranyseii mpasa, i TOMy KPHMIHATTBHO-TIPABOBI TPHITICH BUMYIIEHO
«HAKOTHYYIOTEY, 30KpEMa, HETOMIKH Ta MPOTHPIYYs, MPHTAMAHH]
TaK 3BaHNUM TIO3UTHBHUM c(epam perymosanHs [7, ¢. 93].

Jlesiki aBTOpH 3a3HAYAIOTH, IO «... IPUHIMI TYMaHi3My iMILIe-
MEHTYEThCS B OfHY 13 3araibHHX 3acajl KPUMiHAIBHOTO MPOBA-
JUKGHHS — BEPXOBEHCTBO MpaBa». [5, ¢. 5], KOMM KpHMiHATbHE
TIPOBA/KEHHA BiOYBAETECA 3 NOMCPKAHHAM TPHUHIIAIY BEPXO-
BEHCTBA TPaBa, TOOTO JIFONWHA, 1i MpaBa Ta CBOOOAN BH3HAIOTHCS
HaBUIIMA [iHHOCTSAMH. Y KpuMiHATBHOMY NpOIEcyaTbHOMY
KOZIeKCi CKJIa/IHUKY TIPUHITAITY TYMaHI3MYy OXOILTIOIOTH TaKi 3aca/i
KPUMIHATBHOTO TPOBA/DKEHHS, K PIBHICTH TIEPE/] 3AKOHOM 1 CYTIOM,
ToBara JI0 JOACBKOI TiTHOCTI, 3a0e3medeHHs mpasa Ha CBOOOMY
Ta 0COOUCTY HEIOTOPKAHHICTh, HEIOTOPKAHHICTD JKUTJIA T 1HIIOTO
BOJIONIHHA 0CO0M, HEBTPYUAHHS y MPUBATHE KUTTA, HEOTOPKAH-
HICTB TpaBa BIACHOCTI TOMIO [5, ¢. 5].

llomo cdepr KpUMIHATHHO-BHKOHABYOTO TIPaBa, MOKEMO
KOHCTATyBATH, W0 NPUHIUI TYMaHi3My BTIMIOETBCA B 0COOMH-
BOMY TI/IXO/i 710 33CTOCYBAHHS CAHKIIIH KPUMiHABHOI HOPMHL, TI[O
niependavae He TUMBKY i HE CTLTBKH TIOKAPAHHS 3TOYHHI, CKUTbKH
1i0ro BUTIPABIICHHS T OBEPHEHHS B CYCITLIBCTBO AK IOBHOIIHHOTO
igmuBima [13, c. 69].

YV HayKoBOMY JIOCII/UKEHHI MO0 CHIBBIJHOMIEHHS TPHHITH-
TiB TYMaHHOCTi Ta e)eKTHBHOCTI TIiJ[ Yac MPUTATHEHHS HEMOBHO-
TITHIX 10 KpAMiHAIBHOI BimoBigansHocTi H. OpTHHCEKa 3BepTae
yBary Ha HASBHICTH KOMi3ii MK MPHHIMIIOM TYMAHHOCTI OO
HEMOBHOMITHIX Ta E(EKTHBHICTIO KPUMIHANBHOTO MPABOCYIIIA.
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ABTOpKa JiifIITa BUCHOBKIB, IO TYMaHI3M y 3aCTOCYBaHHI MIOO
HETOBHOMITHIX KPUMIHAIIGHOI BITOBIIANBHOCTI € MIHCHO HE0O-
XiIHUM 3aX0J[OM, IO TPOJMKTOBAHO HOPMAMH MIKHAPOIHOTO
Ta BITYM3HAHOTO 3aKOHOJABCTBA, ajke HEMOBHOMITHI € 0COOMI-
BUMH YYaCHUKAMH CYCIIBHOTO KHUTTS, & METa MOKApaHHI — Le
BHTPABIICHHS, TIEPEBHXOBAHHS 3aCYKCHHUX 1 3amo0iraHHs BYH-
HEHHIO HOBHX 370YMHIB. | BCe % Taky Ti CaHKLII, 1O 3aCTOCOBY-
IOTHCS 10 HEMOBHOMITHIX, MAIOTh BiAMOBIATH PUHIMIY T'yMaH-
HocTi, ame Oy edexrmBHmME. Hampukman, HeedeKTHBHUME
€ TIPUMYCOBi 3aXOIM BHXOBHOTO XapakTepy, IO 3aCTOCOBYIOTBCS
710 0CO0H Y pa3i 3BUILHEHHS Bijl KDUMIHATIBHOI BI/ITOBIIAIBHOCTI, a
KpammM BapiaHTOM MOXe OyTH 3aCTOCYBAHHS ITOKAPAHHS Y BUITIS/
rpoMazickkux pooir [8, c. 308].

Y HayKOBOMY JIOCTiDKEHHI MPHHIAMY TYMaHi3My B KPHMiHAITb-
HoMy ripasi O. OiifHIK MiICYMOBYE, IO «. .. TO-TIEPIIIe, He TIOTPIOHO
3a0yBarH, 1O YHIBepCAIbHIM 3aCaTHIMM TIOJIOKEHHAM KPUMIHATb-
HOTO TPaBa € HOTO CTPaBe/THBICTD; a MO-APyTe, OBHHEH ICHYBATH
37I0pOBHI KOMIIPOMIC MK TpaBaMH i cBoOOIaMIt 0Ci0, SKi BYMHILIHA
CyCIiBHO Hebe3neuHe JiAHHS, TpaBaMu i CBOOOAMH TOTEPIILTHX
0ci0, CyCIIiNbCTBa, MEpXaBH Ta iHTEpecaMu 0Ci0, AKi B Ti€l0 9H
1HILOO MIpOI0 3aJIeKaTh Bil MOJABLION 0N CAMOTO 3aCYIKEHOIO»
[6, c. 288]. Lli1koM MTOrO/KYEMOCS 3 TAKOK) IyMKOH.

Y cucteMi IpUBATHOIO NpaBa MPUHLMI [YMAHI3MY «BUCTYIIA€
IHCTPYMEHTOM 151 PAKTHYHOT peani3awii hi3uIHAMHU Ta 0pHTY-
HAMH 0c00aMH CBOIX TpaB, CBOOON 1 3aKOHHUX 1HTEPECIB; MPOSB-
JS€THCS B TAKUX HAMPSMAx HOTO PO3BHTKY, K MOCHIECHHS 3aXHCTY
HEMAHHOBUX TpaB 1 CTAHOBMEHHS IHCTUTYTY 0€3BMHHOI BiIMOBI-
JanmsHOCTIY [13, c. 69].

[llono iHCTHTYTY COIiaNbHOTO OOCTYTOBYBAHHS B Taily3i IpaBa
COLIANBHOTO 3a0e3MeUeHH s, TO BAPTO HATaJaTH TPO HEMIOABHO MpH-
TrsTii 3axoH «IIpo comiambHi MOCTyTHy, B TIPeaMOyIi SKOTO 3a3Ha-
YeHO, III0 BIH «... BI3HAYA€ OCHOBHI OpraHi3alliiiHi Ta MpaBoBi 3acaji
HaJ[aHHS COLBHUX TOCIYT, CIPSIMOBAHKX Ha MPOQLIAKTHKY CKIaJ-
HUX JKHTTEBUX 00CTABHH, MOONAHHS 200 MIHIMI3aLIiiO iXHIX HEraTHB-
HIX HACTIZIKIB, 0cO0aM/CiMsiM, SIKi TIepe0yBarOTb Y CKIAIHUX KUTTEBHX
o0crasuHaxy [10], 1110 TOBOPUTH TPO Te, WO COLIATEHE 0OCTYTOBY-
BAHHS M00YI0BAHO Ha TYMAHICTHYHNX 3aca/iaX. 3BICHO, B TIPOTIEC TPH-
HHATTS TAKOTO COLIAMBHOTO aKTA TYMaHi3M Ma€ BUKIIOYHE 3HAYCHHS,
10 7 3aKPIIIICHO B CTATTI 3 3aKOHY, a CaMe «... HATAHHS COMIATHHIX
TIOCITYT 3iHCHIOETHCS Ha PUHIMIAX TyMaHi3My» [10].

Y nayxoBux po3sinkax JI. LLlymHo{ 0710 r'yMaHHOCTI SIK pHH-
LIy COLIaNbHOro 00CIyrOBYBaHHS 3a3HAYEHO, 1O LeH MPUHLUI
nependayae «... MepefoBCiM, TEpIUME CTaBIEHHS 10 HalyBaya
TOCTIYT, HE3aeKHO BIJ TOTO, XTO BIH € — IHBAJiJ, MEHCIOHE,
HETOBHOMITHIH, 6e3mommmit» [15, c. 608], 1 mpariBHAK comiatbHOi
CITyKO1 Ma€ JOTPUMYBATHCS BUMOT TYMaHI3My i MUTOCEPAS, ajuke
TPOMa/IHI MA0Th MPABO HA MAHOONMBE i TYMAaHHE CTABICHHS 110
cebe 3 00Ky colianbHIX MpaliBHAKIB. Y0aqa€eThes, MO Taki Mpo-
10301 Haexarh OibLIe 10 MOPANbHO-ETHYHIX HOPM MOBEIIHKH
COLiQNbHAX TPATIBHAKIB, @ HE 10 BUMOT IPUHIUITY T'YMAHHOCTI K
TPUHLUITY TPABOTBOPUOCTI.

Y cdepi HMBUIBHOIO TpaBa IPUHLKI TYMaHi3My BUCTYTIA€ 5K
3arallbHONPABOBHH MPUHIMIL. Y [IbOMY BHTIAJIKY CKJIATHIKH TIPHH-
LIy TYMaHi3My OXOIUTIOIOTH TaKi 3acaj, K HEMPUIYCTHMiCTb
CBABUILHOTO BTPYYaHHA Y cepy 0COOMCTOro KUTTS JIOIMHI,
HETPUITYCTAMICTh OE3MiICTABHOTO MO30aBIEHHS TpaBa BIACHO-
cTi, cBoOOIa JIOTOBOPY, CBOOONA TIAMPUEMHHUIIBKOI JisITBHOCTI,
CYIOBHH 3aXVCT IMBLTBHOTO TPaBa Ta iHTEpecy, CIpaBe/iBiCTb,
100pOCOBICHICTh, PO3YMHICTB TOTIO.

Kepytoduch BUMOTaMy MPUHIMITY TYMaHI3MY, 3aKOHOJABEIb
1 Oymb-sikuid cy0’ekT TpaBOTBOpYOi AISIBHOCTI crpuse (opmy-
BAHHIO AKICHO BIOCKOHAJIEHOT Ta e)EKTUBHOI CHCTEMH HaIllOHAb-
HOTO 3aKOHOJIABCTBA, 1[0 € OCHOBOIO JUIS TIOJANBIIIOT e)eKTHBHOT
MopdikaIiii fepkaBHO-IPABOBOI AIHCHOCTI.

Bucuosku.

1. BpaxoByroun HastBHI 04€BH/IHI BIIMIHHOCTI MiK yciMa NPHH-
IUTAaMH TIPABOTBOPUOCTI, IXHIO HEOIHAKOBY CYTB 1 3MICT, CIIPAMOBA-
HICTh 1 3HAYCHHS, MH MOEMO KOHCTATYBATH TICBHY 3MICTOBY OJTH3b-
KICTh MIXK HUMH CaMe 3aBJIKU TIPHHIMITY TyMaHi3My. BusHauanbHe
MicIie Ta BUXi/IHA PONb HANEKATh TPUHIAITY TYMAHI3MY, TOMY IO
pearmisalis BCiX OCHOBOTIONOXKHUX MPUHLHUIIB TPABOTBOPUO] Jisiib-
HOCTI, iXH TpaHc(hopMaris i iMIIIeMEHTAIis Y TPaBOPETYIATHBHY
TIONIMHY BiI0YBAETHCS HA OCHOBI 1 32 IOMOMOTO MPHHITAITY TyMa-
Hi3My. [[pHHIMIT TyMaHi3My, Ha OCHOBI SKOTO M€ 3IiHCHIOBATHCS
TpaBOTBOpYA JISUTbHICTH yciMa 1i cy0’exTamu, mependayae meBHi
BIMOTH, 30KpEMa: aJIeKBaTHE BiOOPAKEHHS B 3MIiCTI HOPMATHBHO-
TPaBOBHX AKTIB 3araIbHOMIONICHKHX [[IHHOCTEH, 3aKPIIUICHHS B HUX
OCHOBHHX COIIAJIbHAX YMOB Peai3allii pas i CBOOOJ MOTHHH i rPo-
MAJISHUHA, {X PIBHICTD, BIACHI 3AXHCT 1 BIATOBITHICTD TPUITHATHX
HOPM MIKHAPOZHHMM CTaHJapTaM.

2. Y mpaBOTBOPYIN MiSUTBHOCTI TIPUHITAI TYMaHi3My € (yH-
JAMEHTOM 1 Ma€ OfIHAKOBHI TPOSB a0COMOTHO Y BCIX Taly3sx
TpaBa, TPOTE BiTOOPAKEHHS 1 BILTHB JESKMX HOTO BHMOT Pi3-
HaTbes. Lle 3anexuTh Bia crienuiky i xapakTepy NpaBoBiHOCHH
Tiel UM iHIIOT Tamy3i mpasa, a TAKOXK CIOCOOIB BIAHOTO BILTHBY
Ha I BIIHOCHHH, TOOTO Bif MPEAMETA i METOAY PaBOBOTO PETy-
nroBanHs. Hampuknajn, peanizaiist BCiX BUMOT TPHHIUITY TyMa-
HI3My 3a0€3MeuyeThes 1 TapaHTyeThes Hacammepen Koncrtuty-
uielo YKkpaiHu, ¢ BH3HAY€HO TPIOPUTET 3aralbHOMIOACHKHX
IHHOCTEH, 3aKPIMIEHO MPUHIMIN COMiaTbHOI CTPaBETHBOCTI,
YTBEPIKEHO JEMOKPATHYHMI 1 TYMaHIiCTHYHWI BUOIp Hapomy
YkpaiHu, 3aJeKITapoBaHO MPUXWIBHICTh YKPAiHM 3araibHOBH-
3HAHNIM HOPMaM MIKHapOJHOTO MpaBa.

JIns UMBUTBHOTO TIpaBa TYMAHICTHYHMI 3MICT HOPMH TIpaBa
nependadac IOPUANIHY PIBHICTh YYACHWKIB MHUBLTHHHEX TPaBO-
BITHOCHH, iXHE BUIbHE BOJCBHSBICHHS, MAHOBY CAMOCTIHHICTh
Tomo. [l KpUMiHATBHOI Ta KpPHMIHATBHO-BHKOHABYOI ramy3eil
TpaBa TONOBHOKO 3aCa0l0 € CIPABEUIMBICTD, 1 peaizalis MpuH-
MY TYMaHI3MY JIa€ 3MOTY TMEPETBOPUTH KPUMIHANBHE TPABO
3 PENpPECHBHOTO IHCTPYMEHTA Ha IHCTPYMEHT MNPODLIAKTUKN
Ta 3anobiranns 3n0unHHOCTI. HaifronoBHimow B KokHIH ramysi
TpaBa € peai3amis BEMOT MPHHIAIY TYMaHi3My Tak, 00! CTBO-
PUTH aJIeKBATHHH OanaHc iHTEpeciB yCiX Y4acHUKIB MPaBOBiIHO-
CHH, PIBHICTb CTOPiH, HEMOKJIHBICTb 30BHIIIHBOTO TIPHMYCY TOILIO.
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Donchenko L. The manifestation of the principle of
humanity in some branches of law

Summary. The article is devoted to the theoretical analysis
of humanism as a principle of law-making activity.

The principle of humanism, based on which lawmaking
should be carried out by all authorized entities, is the humanistic
content of the norm of law. It sets certain requirements,
particularly regarding the adequate reflection of universal
human values in the legal acts. These requirements also fix
the basic social conditions in the legal acts for the effective
realization of the rights and freedoms of human and citizen,
their equality, timely protection and compliance of the adopted
legal acts with international treaties and standards.

The article draws attention to the fact that, in jurisprudence,
humanism acts as a principle of law, as a connecting component
between all existing principles of law, that allows implementing
and transforming its requirements for all state-legal categories,
including lawmaking. Legal acts, as a result of law-making
activity, should reflect all universal human values.

The author emphasizes that given the existing obvious
differences between all the principles of lawmaking, their
different essence and content, focus and significance, a certain
substantial similarity between them is evident precisely due to
the principle of humanism. The decisive place and initial role
belong to the principle of humanism as the implementation
of all the basic principles of lawmaking, their transformation
and implementation in the regulatory sphere take place on
the basis of and with the help of the principle of humanism.

It is also determined that the principle of humanism is
the foundation for lawmaking and has the same manifestation
in absolutely all branches of law, however, the reflection
and influence of some of its requirements differ. It depends on
the specifics and nature of the legal relationship of a particular
branch of law, as well as on the means of influence on these
relations, that is, on the subject and method of legal regulation.
The article draws attention to constitutional, civil and criminal
law. Thus, the implementation of all the requirements
of the principle of humanism is ensured and guaranteed
first of all by the Constitution of Ukraine, which determines
the priority of universal values, enshrines the principles
of social justice, approves the democratic and humanistic
choice of the people of Ukraine, and declares Ukraine’s
commitment to universally recognized norms of international
law. For civil law, the humanistic content of the rule of law
presupposes the legal equality of participants in civil legal
relations, their free expression of will, property independence,
etc. For the criminal law and criminal procedure, the main
principle is justice, and the implementation of the principle
of humanism allows turning criminal law from a repressive
tool to a tool for crime prevention. The main thing in each
branch of law is the implementation of the requirements
of the principle of humanism to create an adequate balance
of interests of all participants in legal relations, equality
of parties, the impossibility of external coercion, and the like.

Key words: law-making activity, principles of lawmaking,
humanism, equality, justice.




