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BCTYII

CydacHi JNIHTBICTUYHI CTYZIl CIIPSIMOBaHI Ha BCceOiUHE BUBUYEHHS JIUCKYPCY,
foro TumiB 1 xapakTepucTuk. OcoOJMBO 3pocTae i1HTEpeC A0 JOCTIIKEHHS
IOPUUYHOTO AUCKYPCY SIK OJHOTO 3 IHCTUTYLINHUX AUCKYPCIB HALIOTO OYTTS, 11O
BUKJIMKAJIO  BUHUKHEHHS  TaK  3BaHOI  1OpUOUYHOI  JIIH2BICMUKU — —
MDKJIUCHHUIUTIHAPHOT Tally31 3HaHb MPO B3a€MO3B'SI30K MOBH 1 IpaBa.

TepMmiH «roopuaudHa JIHTBICTHKA» BIIEpIIE BBIB Y HAayK, 00Ir HIMEIbKHIA
yuenuit A. TTognex (A.Podleh) y cBoiii mpami «lOpunnuna miareictuka» (1976).
FOpunuyna niHTBICTHKA BHBYAE MpUPOAY, GYHKIT Ta crienudiky MOBH Mpasa, ii
PI3HOBH]IU 1 XaHPH. /[0 OCHOBHHUX HampsiIMiB JOCIHIJIKEHB 1 BITHOCATD TaKi: 1CTOpIA
IOPUIUYHOI MOBH; IOPUAMYHE TEPMIHO3HABCTBO; IOPUIAMYHA JIEKCUKOrpadis;
IOpUIMYHA TEKCTOJIOrIS; IOpUIWYHA CTUJIICTHKA; TOPIBHSUIBHE IOPUIUYHE
MOBO3HABCTBO, CYJOBa JIHIBICTUKA TOLO. OO’€KTOM JOCHII)KEHb BUCTYMAIOTh
comiayiibHa cdepa (HAMPUKIAA, OCBITa, MOJITHUKA), Mdii, K1 3MIMCHIOIOTHCS Yepes
TEKCT abo poO3MOBY (HAmpUKIAJ, 3aKOHOJAaBYa MisSJIbHICTH), YYAaCHUKU Ta
PI3HOMaHITHICTh iX KOMYHIKaTUBHHUX, COLIAIbHUX 1 MPO(ECIMHUX POJIeH, a TaKOK
BIJIHOCUHU MDK YYaCHHUKAaMU KOMYHIKAId (HampuKiIaj, pO3MOALT BIA/IN),
oOcTaHOBKa (4Yac, MICLI€ TIOJIOKEHHS) Ta 1HIII COILaJIbHI  OCOOJMBOCTI
KOMYHIKaTHBHOT MO/I11.

AKTyaJIbHICTb 00paHOi TeMH OO0yMOBIIEHa HEOOXIAHICTIO IOCIIIKEHb
CUHTaKCUYHUX OCOOJIMBOCTEH IOPUAMYHOIO TUCKYpCy. IHTepec 10 1€l TeMaTUKH
BUKJIMKAHUW, TIEPII 3a BCE, JMOKOPIHHUMHU 3MiHAMH Y BITUM3HSHIM TIPaBOBI
CUCTeMi, HAONIKEHHSM  3aKOHOJIaBCTBA  YKpaiHM  JI0  3aKOHOJABCTBa
€Bponeiicbkkoro Coro3y, a TOJOBHE CTBEPKEHHSIM MIKHAPOJHUX CTaHAApTIB
npaBa ¥ 1HHOBalil y MOBI 3arajioM, Ta y MOBI MpaBa 30kpeMa. bynb-sika
MPaBO3aCTOCOBHA JIISUIBHICTh TICHO IMOB’S3aHA 3 TIYMAu€HHSM 3aKOHIB Ta I1HIIHMX
HOPMATHUBHUX AaKTiB, TOMY acClEKTH CHHTAKCUYHUX OCOOJUBOCTEH OPUIUYHUX

TEKCTIB BaXKJIMBI Y Cy4acHIH MPaBOBii MPAKTHIII.
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Buknukae neBHuUil iHTEpec 1 Teopis IHCTUTYLIHHOTO TUCKYpPCY, 30KpeMa B
npansx B.1. Kapacuka, sikuii BBaxkae IOpUJIMYHUN JUCKYPC BUIAOM 1HCTUTYIIHHOTO
y psiiy 3 NOJITUYHUM, JUIUIOMATHYHUM, aAMIHICTPATUBHUM, BIIICBKOBUM TOILIO. Y
CBOIO UEPTY TEPMIH IHCIMUmMyyitiHutl OUCKYpC MOXHA BU3HAYUTH SIK CIIJIKYBaHHS B
3aJ]aHUX MeEXax CTaTyCHO-POJIbOBUX BigHOCHH [8]. 3akoHOmaBYMiA AMCKYpC
PO3TIIAIAETHCSA K €MHE CKJIQIHE 11, 0 BKJIIOYAE Y OOl YUCIECHHI MEXaHI3MH,
K1 (OpMyIOThCS MOBHHMMH 3aco0aMH Ta MparMaTHYHUMHU (aKTOpamu, IO
3a0e3MeuyoTh HOTo (PYHKITIFOBaHHSI.

VY cydacHiit Hay1i TpoOjieMaMu CUHTAaKCUYHUX OCOOJIMBOCTEN IOPUIUYHOTO
JUCKYPCY 3aliMaroThes sIK BUEHi-(inojoru, tak 1 BueHi-topuctu (B.l. Punmiok,
O.B. borauea, O.B. Ckpunniok, I[L.M. PabGinoBuu Ta 1H.). HalOuibm
ITPYHTOBHUMH (DUIOJOTIYHUMH JOCHIDKCHHSIMU € POOOTH, $SKI MPUCBSYEHI
BUBYCHHIO MOBHM TipaBa 1 MoBHU 3akony (L.I'pszin, A. Ilironkun, B.C. Bunorpasos,
A.B. ®enopos, I1.P. Kusik, B. laBuaenko, O.XonakoBcbka Ta iH). Crnenudikoro ix
JIOCITIJIKEHb € aHalll3 CHHTAKCUYHOTO PIBHSA IOPUIMYHOT MOBH, & TaKOX MpobiieM
aJICKBaTHOTO TMEpEeKIaAy IOPUIUYHOTO AHCKYpCYy 1 IOPUAMYHOI TEPMIHOJIOTII.
Cepen 3apyODKHUX [NOCHIKEHb € Mpall 3 NUTaHb (DYHKI[IOHYBaHHS MOBHUX
OJIMHUIIb, 1110 HE HaAJEXaTh A0 MpaBoBoi Jekcuku (OtTo Banbsrep, [litep batn, XK.
M. Anam, M. KoeH T1a iH.).

MeTow JIOCHIDKEHHS € BHSBICHHS CHUHTAKCHYHHUX OCOOJIMBOCTEM
IOPUIUYHOTO (3aKOHO1aBUOTO) AUCKypcy Benukoi bpuranii.

JInst TOCATHEHHS TMOCTaBJIEHOT METH HEOOXIAHO BUPIIIMTH TakKi OCHOBHI
3aBJIaHHA:

1)  BU3HAYWTHU 3arajibHy CTPYKTYPY OpraHi3ailii TeKCTy 3aKoHIB Benukoi
Bbpuranii;

2) BHSIBUTH OCOOJMBOCTI TEMaTHYHOI  OpraHi3amii  aHTJIiHCHKOTO
3aKOHOJaBYOT0O TEKCTY, HOT0 CErMEHTAIlli;

3) MOKa3aTH TeTePOTreHHICTh OPUINIHOT TEPMIHOCUCTEMHU;

4)  pO3rIsSHYTH NUTaHHS JUdEpEHINaIii MOHATh «IUCKYPC» 1 TEKCT»,



5) ommcatu CTPYKTYpHO-MOP(OIOTIYHI  XapaKTEPUCTUKH CKIIAJHUKIB
pEYEeHHS B IOPUIUYHHUX TEKCTAX;

6)  mpoaHami3yBaTH CHHTaKCHUYHI OCOOIUBOCTI IOPHINYHOTO TUCKYpPCY Ha
MPUKIIAJI 3aKOHO/1aBuUX akTiB Benukoi bpuranii.

06’exkmom OocniodcenHss BUCTYNAE aHTIHCHKUN IOPUIAUYHUM JTHCKYPC,
30KpeMa 3aKOHOJABUMM JUCKYpC, WO SBJsSIE CO00I 0a30By CKJIAJOBY
OpUTaHCHKOTO IOPUAUYHOTO JUCKYPCY.

Ilpeomemom  Oocnioxcennss € CHHTAaKCMYHA  OpraHizaifisi  TEKCTIB
HOPMAaTHUBHO-TIPABOBUX JOKYMEHTIB.

Metoau nociigzkeHHs. MeTo10I0TTYHOI0 OCHOBOKO POOOTH € CYKYIHICTb
3araJbHOHAYKOBHUX Ta CHEL[lalbHUX METO/IB 1 MPUHOMIB HAyKOBOT'O Mi3HAHHA, SKI
BUKOPHUCTAHO 3 ypaxyBaHHSAM IOCTaBIICHOI METH Ta 3aBAaHb JOCIIIKEHHS, HOTO
o0’exta Ta mnpeamera. CucmemHuil Ta CMPYKMYPHO-QYHKYIOHANbHUL METOIN
BUKOPHUCTAHI B YAaCTUHI JOCIIPKEHHS MPOOJIeM Teopii IOPUIUYHOTO JTUCKYPCY.
Emnipuynuti MeTon 3acTOCOBYBAaBCS MijJ dYac CIHOCTEpekeHb, (ikcarii Ta
iHTepnperauii (akTiB, Kl CIyryBajd 0a30r0 I BUCHOBKIB. Memoo cyyinvHoi
6ubOipKu 3aCTOCOBYBABCS IIiJI Yac J000py NPUKIAMIB. [cmopuunuii METON
BUKOPDHCTOBYBAaBCS  JJII  PO3KPUTTA  TEHE3UCY  3aKOHOJABYOi  JICKCHKH.
[TopiBHAIBHO-TIPABOBUI METOJ] OYyJI0 BUKOPUCTAHO IJisi 3’ACYBaHHS creuudiku
MOBM 3aKOHOJABYHMX aKTIB pi3HMX 4YaciB y Benukiit bpuranii. Metoau
abcmpazyéanusi Ta Y3a2dllbHEeHHs 3aCTOCOBYBAJIMCh Yy IMPOLIECI BHBYEHHS
HOPMATHUBHO-TIPaBOBOi 0a3w Ta TEOPETHMYHUX HampaioBanb. KomriekcHe
BUKOPHCTAHHS METOJIIB JO3BOJIMIIO BCEOTYHO POKPUTH MPEIMET AOCIIHKCHHS.

@akTUYHUN MaTepiajg s aHaji3y CKIadd OKpPeMi HOPMATHBHI aKTH
Benukoi bpuranii 3aranbaum o6csirom 400 cTOpiHOK.

CTpykKTypa poOOTH Y3TrOKYETHCS 3 OKPECICHUMHU METOI0 Ta 3aBIaHHSIMU
pob6otu. PoboTa ckiiaiaeThbes 3 BCTYIY, 2 pO3/IUIiB, BUCHOBKIB, 10JIaTKIB.

Posnin 1 «Teoperwuni 3acamu MOCHIKCHHS BUCBITIIOE TEOPETHKO-

METOJIOJIOTIYHE TIATPYHTS JOCIHIJKEHHSI, SIK€ CTAHOBJISITH Cy4YacH1 JIIHTBICTUYHI



KOHIIENI1 Takux ramy3ed miHrBicTuku: nuckypcosorii (H.J[.ApytionoBa, T. A.
BaH Jlelik Ta iH.), KOMYHIKaTuBHOI JIHrBicTUKH, cTHiicTuku (I.M.Koneraegra),
topuauaHoi miHTBicTUKY (FO.D.IIpamin).

Pozmin Il micTuTh BiacHe JOCTIAKEHHS 1 BUCBITIIOE XapaKTepHI pUCH
CHHTAKCUYHOI opraHizallii TeKCTIB IOPUINYHOT KOMYHIKAITIi.

OcCHOBHI pe3ynbTaTd TMOBEACHOIO aHami3y BUKIaAeHO y BuchoBkax. [lo
pobotu nonyudeHo JlomaTku, siKi MICTATh YPUBKHU 3  JOCHIHPKYBAHOTO KOPITYCY
TEKCTIB.

Cnmcok BHWKOPHCTAHOI JiTeparypw  Bkimodae 38 mos3uiiid, 30kpema 7

CICKTPOHHUX ITyOJTIKaITIH.
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BUCHOBKH

[IpoBenene mochiKeHHs] 0COOJUBOCTEM CHHTAKCHYHOI OpraHi3allii TeKCTiB

IOPUIUYHOTO TUCKypcy Bemnkoi bputaHii yMOXIMBUIO 3pOOUTH TaKi BUCHOBKH:

» Jluckypc — 1€ MOBJEHHS, [0 <«3aHypeHe Yy KUTTD» (3a
H.JI.ApyTioHOBOIO), 1€ caM JOHCKYypC BIUTITAETBCS Y MIDKOCOOUCTICHE
CHIJIKYBaHHS MUCHMOBE MOBIJIOMJICHHS, SIKE€ MAa€ CMHUCIOBY Ta CTPYKTYpPHO
LUTICHICTh, IHTEHUIWHY 3aBEPIIEHICTb, (DYHKIIIOHAIbHO-CTUJIHOBY Ta XKaHPOBY
0(OPMIICHICTb.

"TeKkcT € OAMHUIECI0 KOMYHIKAlii Ta BOYIOBYETBHCS Y JIAHIFOKOK
«BIJMIPABHUK — TIOBITOMJICHHS — OJICPKYyBaw».

* FOpuau4HMil TEKCT BUKOHYE JB1 (PYHKIIT — Mi3HABaJIbHY Ta HAKA30BY,
10 MOEJHYE HOT0 SIK 3 HAYKOBUM TEKCTOM, TaK 1 3 TEKCTOM 1HCTPYKIIIi.

sCrwiictuyHa  AudepeHIiiioBaHicTh MOBH  IpaBa  00yMOBJEHa
IIUPOKOIO 1 PpO3Tally’)KeHor cdeporo i1 3acTOCYBaHHS: 3aKOHOJIABCTBO,
CYJIOUMHCTBO, HOTapiar, IUJIOBOJICTBO, IOpPUIMYHA HAayKa il OCBITa, IpaBOBa
1H(popMaIris, mpaBoBa MyOIIITUCTHKA.

* ObimiiiHO-IITTOBUH CTUJIb FOPUJIMYHUX JOKYMEHTIB XapaKTepU3yEThCS
CYKYNHICTIO TaKUX OCHOBHHMX CTUJIBOBUX PHC: OQIUIAHICTb, TOYHICTb,
OJIHO3HAYHICTh,  CTaHAAPTU30BAHICTh  (TEPMIHOJOTIi, = CHHTAKCHUYHUX
KOHCTPYKIIM: yCTaJIEHUX 3BOPOTIB, POPMYII, KIIIIIE; CTPYKTYPH JOKYMEHTA),
3pO3yMIIICTh, MMOBHOTA 3MICTY, JIOTIYHA IMOCIIAOBHICTh, apTyYMEHTOBAHICTb,
CyBOpa HOPMAaTHMBHICTh Ha BCIX MOBHUX pIBHIX, HACTaHOBYO-
iHQOpMaTUBHUI XapakTep MPHUIUCIB, 0€30C000BICTh, Yy3arajibHEHICTh,
CTWJIICTUYHA  OJHOPIAHICTh,  €MOIMHO-EKCIPECUBHA  HEUTPANBHICTD,
BIJICYTHICTh OOPa3HOCTI Ta 1HAMBIAYaTbHO-aBTOPCHKUX PHUC.

o IOpuanunuii TEKCT XapaKTepU3YETbCSI TAKUMHU OCHOBHUMH
03HaKaMH: 1HHOPMATUBHICTH; 3MICTOBHA 3B'SI3HICTH; JIOT1YHA TIOCIIIIOBHICTB;

IUTICHICT Y CTPYKTYPHO-3MICTOBHOMY IUIaHI; MOTMBOBAHICTh; CMMCJIOBA
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3aBEpIICHICTD, YITKE BUSHAYCHHS METH MOBIJOMJICHHS; PETPOCIIEKTUBHICTS
BHCOKHUI CTYIIHb KOMITO3UIIIHOT Ta MOBHOI CTaH1apTH3AIlli.

o Mosga npasa MOCIIYTOBYEThCS 3acobamMu PI3HHUX
(byHKITIOHaTbHUX CTHJIIB: oiriitHO-A1I0BOTO; HayKOBOTO;
MyOJIIIIUCTHYHOTO; PO3MOBHOTO.

o Amnani3 pakTHYHOTO MaTepialy CBIAYUTH MPO TE, IO Y TEKCTaxX
IOPUINYHOI TEMATUKH TIIMET HaWdJacTilie eKCIUIIKOBAaHO IMEHHUKOM abo
IMEHHUKOBUM CIIOBOCTIONydYeHHsIM. Lle 3ymMoBiIeHO HEOOXiTHICTIO TOYHOT
MepBUHHOI HOMIHAIIIT 00’ €KTa HaKa3y, 3aKOHY TOIIIO.

o 3aKOHOJIaBUl TEKCTH LIUPOKO BUKOPUCTOBYIOTH  CKJIAJHI
MOJAJIbHI MPUCYIKH, OCKUIBKK OFHA 13 (YHKIIM 3aKOHIB, YKa3iB Ta 1HIIHUX
JIOKYMEHTIB — TIMPEKTUBHA.

o VYci THIU T0AaTKy MIUPOKO BXKUBAIOTHCS B TEKCTaX FOPUIAYHOL
JIOKyMEHTAIli TOIUPEHUMU € PEUEHHS 3 OJHOPITHUMU JI0/IaTKAMHU.

o JIOMiHYIOTh Y KUIbKICHOMY BIJHOIIEHHI OOCTaBMHU YMOBH, 32
HUMHU ayTh oOctaBuHM 4yacy. lledl ¢akT MoXkHa MOSCHUTU cHenu(iKoro
IOPUIUYHUX TEKCTiB: JOKYMEHT MA€ YiTKO BU3HAYUTH YMOBHU Ta KOOPJIWHATH
MOXKJIMBOI JIii / BITHOIIICHB M1k Cy0’€KTaMHu JIOTOBOPY.

° XapakTepHOIO PHUCOI0 IOPUIUYHOI JOKYMEHTAIlli € BelhKa

JIOB)KMHA PEYEHb 332 PaXyHOK BJKMBAHHS OJHOPIIHUX YICHIB PEYECHHS.

[TepcrieKTHBHUM BBa)KA€EMO KOMIIAPATHBHE JOCIIKCHHS KOMIIO3UIIIHHO-
CUHTAaKCUYHOI OpraHi3ailii IOpUJAMYHUX TEKCTIB PI3HUX KaHPIB (yroja, 3aKoH,
MOCTaHOBAa TOINO), @ TaKOX 3’SACYBaHHS BIIMIHHOCTEW (SIKIIO Taki €) MIXK
CTPYKTYpOIO IOpUJIUYHUX TEKCTiB Benukoi bputanii Ta 1HIIMX aHTJIOMOBHHX

JIepIKaB.
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APPENDIX 1.

Intellectual Property
(Unjustified Threats)
Act 2017
CHAPTER 14 (EXTRACT)

An Act to amend the law relating to unjustified threats to bring proceedings
for infringement of patents, registered trade marks, rights in registered
designs, design right or Community designs. [27th April 2017]

BE IT ENACTED by the Queen’s most Excellent Majesty, by and with the advice and
consent of the Lords Spiritual and Temporal, and Commons, in this present
Parliament assembled, and by the authority of the same, as follows:—
Patents

1 Patents

(1) The Patents Act 1977 is amended as follows.

(2) For section 70 (remedy for unjustified threats of infringement proceedings)
substitute—

“Unjustified threats

70 Threats of infringement proceedings

(1) A communication contains a “threat of infringement proceedings” if a
reasonable person in the position of a recipient would understand from

the communication that—

(a) a patent exists, and

(b) a person intends to bring proceedings (whether in a court in the

United Kingdom or elsewhere) against another person for

infringement of the patent by—

(i) an act done in the United Kingdom, or

B
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(i1) an act which, if done, would be done in the United

Kingdom.

(2) References in this section and in section 70C to a “recipient” include, in
the case of a communication directed to the public or a section of the
public, references to a person to whom the communication is directed.

70A Actionable threats

(1) Subject to subsections (2) to (5), a threat of infringement proceedings
made by any person is actionable by any person aggrieved by the

threat.

(2) A threat of infringement proceedings is not actionable if the
infringement is alleged to consist of—

(a) where the invention is a product, making a product for disposal

or importing a product for disposal, or

(b) where the invention is a process, using a process.

(3) A threat of infringement proceedings is not actionable if the
infringement is alleged to consist of an act which, if done, would
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constitute an infringement of a kind mentioned in subsection (2)(a) or
(b).

(4) A threat of infringement proceedings is not actionable if the threat—
(a) is made to a person who has done, or intends to do, an act
mentioned in subsection (2)(a) or (b) in relation to a product or
process, and

(b) is a threat of proceedings for an infringement alleged to consist

of doing anything else in relation to that product or process.

(5) A threat of infringement proceedings which is not an express threat is
not actionable if it is contained in a permitted communication.

(6) In sections 70C and 70D ““an actionable threat” means a threat of
infringement proceedings that is actionable in accordance with this
section.

70B Permitted communications

(1) For the purposes of section 70A(5), a communication containing a
threat of infringement proceedings is a “permitted communication”
if—

(a) the communication, so far as it contains information that relates

to the threat, is made for a permitted purpose;

(b) all of the information that relates to the threat is information
that—

(i) is necessary for that purpose (see subsection (5)(a) to (c)

for some examples of necessary information), and

(i1) the person making the communication reasonably

believes is true.

(2) Each of the following is a “permitted purpose”—

(a) giving notice that a patent exists;

(b) discovering whether, or by whom, a patent has been infringed

by an act mentioned in section 70A(2)(a) or (b);
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(c) giving notice that a person has a right in or under a patent,

where another person’s awareness of the right is relevant to any
proceedings that may be brought in respect of the patent.

(3) The court may, having regard to the nature of the purposes listed in
subsection (2)(a) to (c), treat any other purpose as a “permitted
purpose” if it considers that it is in the interests of justice to do so.

(4) But the following may not be treated as a “permitted purpose”—
(a) requesting a person to cease doing, for commercial purposes,
anything in relation to a product or process,

(b) requesting a person to deliver up or destroy a product, or

(c) requesting a person to give an undertaking relating to a product

Or process.

(5) If any of the following information is included in a communication
made for a permitted purpose, it is information that is “necessary for
that purpose” (see subsection (1)(b)(i))—

(a) a statement that a patent exists and is in force or that an
application for a patent has been made;

(b) details of the patent, or of a right in or under the patent, which—
(i) are accurate in all material respects, and

(ii) are not misleading in any material respect; and

(c) information enabling the identification of the products or
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processes in respect of which it is alleged that acts infringing the
patent have been carried out.

70C Remedies and defences

(1) Proceedings in respect of an actionable threat may be brought against
the person who made the threat for—

(a) a declaration that the threat is unjustified;

(b) an injunction against the continuance of the threat;

(c) damages in respect of any loss sustained by the aggrieved

person by reason of the threat.

(2) In the application of subsection (1) to Scotland—

(a) “declaration” means “declarator”, and

(b) “injunction” means “interdict”.

(3) It is a defence for the person who made the threat to show that the act
in respect of which proceedings were threatened constitutes (or if done
would constitute) an infringement of the patent.

(4) It is a defence for the person who made the threat to show—

(a) that, despite having taken reasonable steps, the person has not
identified anyone who has done an act mentioned in section
70A(2)(a) or (b) in relation to the product or the use of a process
which is the subject of the threat, and

(b) that the person notified the recipient, before or at the time of
making the threat, of the steps taken.

70D Professional advisers

(1) Proceedings in respect of an actionable threat may not be brought
against a professional adviser (or any person vicariously liable for the
4 Intellectual Property (Unjustified Threats) Act 2017 (c. 14)

actions of that professional adviser) if the conditions in subsection (3)
are met.

(2) In this section “professional adviser” means a person who, in relation
to the making of the communication containing the threat—

(a) is acting in a professional capacity in providing legal services or
the services of a trade mark attorney or a patent attorney, and

(b) is regulated in the provision of legal services, or the services of

a trade mark attorney or a patent attorney, by one or more

regulatory bodies (whether through membership of a

regulatory body, the issue of a licence to practise or any other
means).

(3) The conditions are that—

() in making the communication the professional adviser is acting
on the instructions of another person, and

(b) when the communication is made the professional adviser
identifies the person on whose instructions the adviser is acting.

(4) This section does not affect any liability of the person on whose
instructions the professional adviser is acting.

(5) It is for a person asserting that subsection (1) applies to prove (if
required) that at the material time—

(a) the person concerned was acting as a professional adviser, and

(b) the conditions in subsection (3) were met.

70E Supplementary: pending registration

(1) In sections 70 and 70B references to a patent include references to an
application for a patent that has been published under section 16.
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(2) Where the threat of infringement proceedings is made after an

application has been published (but before grant) the reference in

section 70C(3) to “the patent™ is to be treated as a reference to the patent

as granted in pursuance of that application.

70F Supplementary: proceedings for delivery up etc.

In section 70(1)(b) the reference to proceedings for infringement of a

patent includes a reference to proceedings for an order under section

61(1)(b) (order to deliver up or destroy patented products etc.).”

(3) In section 70F (inserted by subsection (2)) at the end insert “and proceedings in
the Unified Patent Court for an order for delivery up made in accordance with
articles 32(1)(c) and 62(3) of the Agreement on a Unified Patent Court.”

(4) Before section 71 insert—

“Declaration or declarator as to non-infringement ”.

(5) In section 74 (proceedings in which validity of a patent may be put in issue) in
subsection (1)(b), for “under section 70” substitute “in respect of an actionable
threat under section 70A”.

(6) In section 78 (effect of filing an application for a European patent (UK)), in
subsection (2) at the appropriate place insert “sections 70 to 70F”.
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(7) In section 106 (costs and expenses in proceedings before the Court) in
subsection (1A)(c), for “under section 70 substitute “in respect of an actionable
threat under section 70A”.

(8) In paragraph 2 of Schedule A3 (application of relevant statutory provisions to
European patent with unitary effect) at the appropriate place insert “sections
70 to 70F (unjustified threats);”.

Trade marks

2 Trade marks

(1) The Trade Marks Act 1994 is amended as follows.

(2) For section 21 (remedy for unjustified threats of infringement proceedings)
substitute—

“Unjustified threats

21 Threats of infringement proceedings

(1) A communication contains a “threat of infringement proceedings” if a
reasonable person in the position of a recipient would understand from

the communication that—

(a) a registered trade mark exists, and

(b) a person intends to bring proceedings (whether in a court in the

United Kingdom or elsewhere) against another person for

infringement of the registered trade mark by—

(i) an act done in the United Kingdom, or

(i) an act which, if done, would be done in the United

Kingdom.

(2) References in this section and in section 21C to a “recipient” include, in
the case of a communication directed to the public or a section of the

public, references to a person to whom the communication is directed.

21A Actionable threats

(1) Subject to subsections (2) to (6), a threat of infringement proceedings
made by any person is actionable by any person aggrieved by the

threat.

(2) A threat of infringement proceedings is not actionable if the

infringement is alleged to consist of—
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(@) applying, or causing another person to apply, a sign to goods or
their packaging,

(b) importing, for disposal, goods to which, or to the packaging of
which, a sign has been applied, or

(c) supplying services under a sign.

(3) A threat of infringement proceedings is not actionable if the
infringement is alleged to consist of an act which, if done, would
constitute an infringement of a kind mentioned in subsection (2)(a), (b)
or (c).

(4) A threat of infringement proceedings is not actionable if the threat—
6 Intellectual Property (Unjustified Threats) Act 2017 (c. 14)

(a) is made to a person who has done, or intends to do, an act
mentioned in subsection (2)(a) or (b) in relation to goods or their
packaging, and

(b) is a threat of proceedings for an infringement alleged to consist

of doing anything else in relation to those goods or their

packaging.

(5) A threat of infringement proceedings is not actionable if the threat—
(a) is made to a person who has done, or intends to do, an act
mentioned in subsection (2)(c) in relation to services, and

(b) is a threat of proceedings for an infringement alleged to consist

of doing anything else in relation to those services.

(6) A threat of infringement proceedings which is not an express threat is
not actionable if it is contained in a permitted communication.

(7) In sections 21C and 21D ““an actionable threat” means a threat of
infringement proceedings that is actionable in accordance with this
section.

21B Permitted communications

(1) For the purposes of section 21A(6), a communication containing a
threat of infringement proceedings is a “permitted communication”
if—

(a) the communication, so far as it contains information that relates

to the threat, is made for a permitted purpose;

(b) all of the information that relates to the threat is information
that—

(i) is necessary for that purpose (see subsection (5)(a) to (c)

for some examples of necessary information), and

(i1) the person making the communication reasonably

believes is true.

(2) Each of the following is a “permitted purpose”—

(a) giving notice that a registered trade mark exists;

(b) discovering whether, or by whom, a registered trade mark has
been infringed by an act mentioned in section 21A(2)(a), (b) or

(c);

(c) giving notice that a person has a right in or under a registered
trade mark, where another person’s awareness of the right is

relevant to any proceedings that may be brought in respect of

the registered trade mark.

(3) The court may, having regard to the nature of the purposes listed in
subsection (2)(a) to (c), treat any other purpose as a “permitted
purpose” if it considers that it is in the interests of justice to do so.
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(4) But the following may not be treated as a “permitted purpose”—
(a) requesting a person to cease using, in the course of trade, a sign

in relation to goods or services,

(b) requesting a person to deliver up or destroy goods, or

(c) requesting a person to give an undertaking relating to the use of

a sign in relation to goods or services.
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(5) If any of the following information is included in a communication
made for a permitted purpose, it is information that is “necessary for
that purpose” (see subsection (1)(b)(i))—

(a) a statement that a registered trade mark exists and is in force or
that an application for the registration of a trade mark has been

made;

(b) details of the registered trade mark, or of a right in or under the
registered trade mark, which—

(i) are accurate in all material respects, and

(ii) are not misleading in any material respect; and

(c) information enabling the identification of the goods or their
packaging, or the services, in relation to which it is alleged that

the use of a sign constitutes an infringement of the registered

trade mark.

21C Remedies and defences

(1) Proceedings in respect of an actionable threat may be brought against
the person who made the threat for—

(a) a declaration that the threat is unjustified;

(b) an injunction against the continuance of the threat;

(c) damages in respect of any loss sustained by the aggrieved

person by reason of the threat.

(2) It is a defence for the person who made the threat to show that the act
in respect of which proceedings were threatened constitutes (or if done
would constitute) an infringement of the registered trade mark.

(3) It is a defence for the person who made the threat to show—

(a) that, despite having taken reasonable steps, the person has not
identified anyone who has done an act mentioned in section
21A(2)(a), (b) or (c) in relation to the goods or their packaging or

the services which are the subject of the threat, and

(b) that the person notified the recipient, before or at the time of
making the threat, of the steps taken.

21D Professional advisers

(1) Proceedings in respect of an actionable threat may not be brought
against a professional adviser (or any person vicariously liable for the
actions of that professional adviser) if the conditions in subsection (3)
are met.

(2) In this section “professional adviser” means a person who, in relation
to the making of the communication containing the threat—

(a) is acting in a professional capacity in providing legal services or
the services of a trade mark attorney or a patent attorney, and

(b) is regulated in the provision of legal services, or the services of

a trade mark attorney or a patent attorney, by one or more

regulatory bodies (whether through membership of a

regulatory body, the issue of a licence to practise or any other
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means).

(3) The conditions are that—

(a) in making the communication the professional adviser is acting

on the instructions of another person, and
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(b) when the communication is made the professional adviser

identifies the person on whose instructions the adviser is acting.

(4) This section does not affect any liability of the person on whose
instructions the professional adviser is acting.

(5) It is for a person asserting that subsection (1) applies to prove (if
required) that at the material time—

(a) the person concerned was acting as a professional adviser, and

(b) the conditions in subsection (3) were met.

21E Supplementary: pending registration

(1) In sections 21 and 21B references to a registered trade mark include
references to a trade mark in respect of which an application for
registration has been published under section 38.

(2) Where the threat of infringement proceedings is made after an
application for registration has been published (but before registration)

the reference in section 21C(2) to “the registered trade mark™ is to be
treated as a reference to the trade mark registered in pursuance of that
application.

21F Supplementary: proceedings for delivery up etc.

In section 21(1)(b) the reference to proceedings for infringement of a
registered trade mark includes a reference to—

(a) proceedings for an order under section 16 (order for delivery up

of infringing goods, material or articles), and

(b) proceedings for an order under section 19 (order as to disposal

of infringing goods, material or articles).”

(3) In section 52(3)(a) (power to provide for the application of certain provisions in
relation to a European Union trade mark) for sub-paragraph (i) substitute—
“(1) sections 21 to 21F (unjustified threats);”.

(4) In section 54(3) (power to provide for the application of certain provisions in
relation to an international trade mark (UK)) for paragraph (a) substitute—
“(a) sections 21 to 21F (unjustified threats);”.
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APPENDIX 2.

Health Service Medical Supplies
(Costs) Act 2017

CHAPTER 23
(an extract)

An Act to make provision in connection with controlling the cost of health
service medicines and other medical supplies; to make provision in
connection with the provision of pricing and other information by those
manufacturing, distributing or supplying those medicines and supplies, and
other related products, and the disclosure of that information; and for
connected purposes. [27th April 2017]

E IT ENACTED by the Queen’s most Excellent Majesty, by and with the advice and
consent of the Lords Spiritual and Temporal, and Commons, in this present
Parliament assembled, and by the authority of the same, as follows:—
Controlling cost of health service medicines

1 Remuneration for persons providing special medicinal products: England

In section 164 of the National Health Service Act 2006 (remuneration for
persons providing pharmaceutical services), after subsection (8) insert—

“(8A) Regulations may impose requirements in relation to remuneration in
respect of special medicinal products.

(8B) Such regulations may, for example, require determining authorities to
ensure—

(a) that remuneration is to be calculated by reference to the

outcome of prescribed procedures, or

(b) that determinations do not provide for or permit remuneration

to be paid in prescribed circumstances.

B
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(8C) Procedures prescribed by virtue of subsection (8B)(a) may include the
person to whom remuneration is payable, a health service body or a
determining authority—

(a) carrying out inquiries to ensure that remuneration is

reasonable, or

(b) estimating an amount of remuneration that is reasonable

(whether or not the estimated amount corresponds exactly to

expenses in respect of which remuneration is to be paid).

(8D) Circumstances prescribed by virtue of subsection (8B)(b) may include
circumstances in which special medicinal products are made available

to persons who provide pharmaceutical services under this Part—

(a) by a health service body, or

(b) under an arrangement for the supply of special medicinal

products to which a health service body is a party.

(8E) In subsections (8A) to (8D)—

“health service body” has the meaning given by section 9(4);

“special medicinal product” means a product which is a special

medicinal product for the purposes of regulation 167 of the
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Human Medicines Regulations 2012 (S.1. 2012/1916).”

2 Remuneration for persons providing special medicinal products: Wales

In section 88 of the National Health Service (Wales) Act 2006 (remuneration for
persons providing pharmaceutical services), after subsection (8) insert—
“(8A) Regulations may impose requirements in relation to remuneration in
respect of special medicinal products.

(8B) Such regulations may, for example, require determining authorities to
ensure—

(a) that remuneration is to be calculated by reference to the

outcome of prescribed procedures, or

(b) that determinations do not provide for or permit remuneration

to be paid in prescribed circumstances.

(8C) Procedures prescribed by virtue of subsection (8B)(a) may include the
person to whom remuneration is payable, a health service body or a
determining authority—

(a) carrying out inquiries to ensure that remuneration is

reasonable, or

(b) estimating an amount of remuneration that is reasonable

(whether or not the estimated amount corresponds exactly to

expenses in respect of which remuneration is to be paid).

(8D) Circumstances prescribed by virtue of subsection (8B)(b) may include
circumstances in which special medicinal products are made available

to persons who provide pharmaceutical services under this Part—

(a) by a health service body, or

(b) under an arrangement for the supply of special medicinal

products to which a health service body is a party.

(8E) In subsections (8A) to (8D)—

“health service body” has the meaning given by section 7(4);

Health Service Medical Supplies (Costs) Act 2017 (c. 23) 3

“special medicinal product” means a product which is a special

medicinal product for the purposes of regulation 167 of the

Human Medicines Regulations 2012 (S.l. 2012/1916).”

3 Voluntary schemes

(1) Section 261 of the National Health Service Act 2006 (voluntary schemes for
controlling the cost of health service medicines) is amended as follows.
(2) In subsection (1)—

(a) for “and 263” substitute “, 263 and 264A”,

(b) for “the purpose of” substitute “one or more of the following purposes”,
(c) omit the “or” before paragraph (b), and

(d) after paragraph (b) insert—

“(c) providing for any manufacturer or supplier to whom

the scheme relates to pay to the Secretary of State an

amount calculated by reference to sales or estimated

sales of any health service medicines (whether on the

basis of net prices, average selling prices or otherwise).”

(3) In subsection (4) for “either” substitute “any”.

(4) After subsection (8) insert—

“(9) The Secretary of State may provide for any amount payable in
accordance with a voluntary scheme by any manufacturer or supplier

to whom the scheme applies to be paid to the Secretary of State within

a specified period.

(10) Neither of the following affects any liability of a manufacturer or
supplier to pay amounts to the Secretary of State arising during a

period when a health service medicine was covered by a voluntary
scheme treated as applying to the person or the taking of any action in
relation to any such liability—
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(a) the withdrawal of consent by the person to the scheme being
treated as applying to the person;
(b) the giving of notice to the person under subsection (4).”
4 Power to control prices
For section 262(2) of the National Health Service Act 2006 (circumstances in
which powers not exercisable) substitute—
“(2) If at any time a health service medicine is covered by a voluntary
scheme applying to its manufacturer or supplier, the powers conferred
by this section may not be exercised at that time in relation to that
manufacturer or supplier as regards that medicine.”
5 Statutory schemes
(1) Section 263 of the National Health Service Act 2006 (statutory schemes for
controlling the cost of health service medicines) is amended as follows.
(2) In subsection (1)—
(a) after “body” insert “and any other person the Secretary of State thinks
appropriate”,
4 Health Service Medical Supplies (Costs) Act 2017 (c. 23)
(b) for “the purpose of” substitute “one or more of the following purposes”,
(c) omit the “or” before paragraph (b), and
(d) after paragraph (b) insert—
“(c) providing for any manufacturer or supplier of any
health service medicines to pay to the Secretary of State
an amount calculated by reference to sales or estimated
sales of those medicines (whether on the basis of net
prices, average selling prices or otherwise).”
(3) After subsection (1) insert—
“(1A) Consultation about the proposed exercise of a power under subsection
(1) must include consultation about the following—
(a) the economic consequences for the life sciences industry in the
United Kingdom;
(b) the consequences for the economy of the United Kingdom;
(c) the consequences for patients to whom any health service
medicines are to be supplied and for other health service
patients.”
(4) After subsection (5) insert—
“(5A) The scheme may provide for any amount payable in accordance with
the scheme by any manufacturer or supplier to whom the scheme
applies to be paid to the Secretary of State within a specified period.”
(5) For subsection (7) substitute—
“(7) If at any time a health service medicine is covered by a voluntary
scheme applying to its manufacturer or supplier, the powers conferred
by this section may not be exercised at that time in relation to that
manufacturer or supplier as regards that medicine.”
(6) After subsection (7) insert—
“(8) Subsection (7) does not affect any liability of a person to pay amounts
to the Secretary of State arising during a period when a health service
medicine was covered by a statutory scheme applying to the person or
the taking of any action in relation to any such liability.”
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APPENDIX 3.

Higher Education and Research Act
2017

CHAPTER 29
(an extract)

An Act to make provision about higher education and research; and to make
provision about alternative payments to students in higher or further
education. [27th April 2017]

E IT ENACTED by the Queen’s most Excellent Majesty, by and with the advice and
consent of the Lords Spiritual and Temporal, and Commons, in this present
Parliament assembled, and by the authority of the same, as follows:—

PART 1

THE OFFICE FOR STUDENTS

Establishment of the Office for Students

1 The Office for Students

(1) A body corporate called the Office for Students is established.

(2) In this Act that body is referred to as “the OfS”.

(3) Schedule 1 contains further provision about the OfS.

2 General duties

(1) In performing its functions, the OfS must have regard to—

(a) the need to protect the institutional autonomy of English higher

education providers,

(b) the need to promote quality, and greater choice and opportunities for
students, in the provision of higher education by English higher

education providers,

B
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(c) the need to encourage competition between English higher education
providers in connection with the provision of higher education where

that competition is in the interests of students and employers, while

also having regard to the benefits for students and employers resulting
from collaboration between such providers,

(d) the need to promote value for money in the provision of higher
education by English higher education providers,

(e) the need to promote equality of opportunity in connection with access
to and participation in higher education provided by English higher
education providers,

(f) the need to use the OfS’s resources in an efficient, effective and
economic way, and

(9) so far as relevant, the principles of best regulatory practice, including
the principles that regulatory activities should be—

(i) transparent, accountable, proportionate and consistent, and

(ii) targeted only at cases in which action is needed.

(2) The reference in subsection (1)(b) to choice in the provision of higher education
by English higher education providers includes choice amongst a diverse
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range of—

(a) types of provider,

(b) higher education courses, and

(c) means by which they are provided (for example, full-time or part-time

study, distance learning or accelerated courses).

(3) In performing its functions, including its duties under subsection (1), the OfS
must have regard to guidance given to it by the Secretary of State.

(4) In giving such guidance, the Secretary of State must have regard to the need to
protect the institutional autonomy of English higher education providers.

(5) The guidance may, in particular, be framed by reference to particular courses
of study but, whether or not the guidance is framed in that way, it must not
relate to—

(a) particular parts of courses of study,

(b) the content of such courses,

(c) the manner in which they are taught, supervised or assessed,

(d) the criteria for the selection, appointment or dismissal of academic

staff, or how they are applied, or

(e) the criteria for the admission of students, or how they are applied.

(6) Guidance framed by reference to a particular course of study must not guide
the OfS to perform a function in a way which prohibits or requires the

provision of a particular course of study.

(7) Guidance given by the Secretary of State to the OfS which relates to English
higher education providers must apply to such providers generally or to a
description of such providers.

(8) In this Part, “the institutional autonomy of English higher education
providers” means—

(a) the freedom of English higher education providers within the law to

conduct their day to day management in an effective and competent

way,

(b) the freedom of English higher education providers—
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(i) to determine the content of particular courses and the manner

in which they are taught, supervised and assessed,

(ii) to determine the criteria for the selection, appointment and

dismissal of academic staff and apply those criteria in particular

cases, and

(iii) to determine the criteria for the admission of students and

apply those criteria in particular cases, and

(c) the freedom within the law of academic staff at English higher

education providers—

(i) to question and test received wisdom, and

(if) to put forward new ideas and controversial or unpopular

opinions,

without placing themselves in jeopardy of losing their jobs or privileges

they may have at the providers.

The register of English higher education providers

3 The register

(1) The OfS must establish and maintain a register of English higher education
providers (referred to in this Part as “the register”).

(2) The register may be divided by the OfS into different parts representing such
different categories of registration as the OfS may determine.

(3) The OfS must register an institution in the register (or, where it has been
divided into parts, in a particular part of the register) if—

(a) its governing body applies for it to be registered in the register (or in
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that part),

(b) it is, or intends to become, an English higher education provider,

(c) it satisfies the initial registration conditions applicable to it in respect of

the registration sought (see section 5), and

(d) the application complies with any requirements imposed under

subsection (5).

(4) The OfS may not otherwise register an institution in the register.

(5) The OfS may determine—

(a) the form of an application for registration in the register (or in a

particular part of the register),

(b) the information to be contained in it or provided with it, and

(c) the manner in which an application is to be submitted.

(6) The Secretary of State may by regulations make provision about the
information which must be contained in an institution’s entry in the register.

(7) Once registered, an institution’s ongoing registration is subject to satisfying—
(a) the general ongoing registration conditions applicable to it at the time

of its registration and as they may be later revised (see section 5), and

(b) the specific ongoing registration conditions (if any) imposed on it at the

time of its registration and as they may be later varied (see section 6).

(8) References in this Part to the ongoing registration conditions of an institution

are to the conditions mentioned in subsection (7)(a) and (b).
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(9) The OfS must make the information contained in the register, and the

information previously contained in it, publicly available by such means as it

considers appropriate.

(10) In this Part—

(a) a “registered higher education provider” means an institution which is

registered in the register, and

(b) references to “registration” are to be read accordingly.

4 Registration procedure

(1) Before refusing an application to register an institution, the OfS must notify the

governing body of the institution of its intention to do so.

(2) The notice must—

(a) specify the OfS’s reasons for proposing to refuse to register the

institution,

(b) specify the period during which the governing body of the institution

may make representations about the proposal (“the specified period”),

and

(c) specify the way in which those representations may be made.

(3) The specified period must not be less than 28 days beginning with the date on

which the notice is received.

(4) The OfS must have regard to any representations made by the governing body

of the institution during the specified period in deciding whether to register it

in the register.

(5) Having decided whether or not to register the institution, the OfS must notify

the governing body of the institution of its decision.

(6) Where the decision is to register the institution, the notice must—

(a) specify the date of entry in the register, and

(b) specify the ongoing registration conditions of the institution at that

time.

(7) Where the decision is to refuse to register the institution, the notice must
contain information as to the grounds for the refusal.



58

SUMMARY

The present graduation essay aims at revealing the syntactic peculiarities of
legal documents issued in Great Britain. A number of investigation tasks have been
set to achieve the main aim, among them: to define the notions of discourse and
text, to describe the general structure of legal documents, to show heterogeneity of
legislation terminology, to analyze structural and morphological features of
sentence components in legal documents. The total length of texts under analysis
exceeds 400 pages.

The structure of the paper fully agrees with the outlined tasks. The essay
falls into Introduction, two chapters, Conclusions, Literature and Appendices.

The first chapter lays the theoretic and methodological foundation for the
further research. The second chapter contains our observations of structural
organization of legal documents. The main results of the investigation are given in
Conclusions. The list of literature includes 31 theoretical works by home and
foreign scholars and 7 electronic resources that make up the corpus for the present
analysis. There are also Appendices that contain extracts from legal documents
(precisely, Acts of Parliament) submitted for detailed studies.

The investigation has made it possible for us to come to the following main
conclusions:

» Discourse is the term that describes written and spoken types of
communication.

= Legal Discourse analysis focuses on the investigation of legal texts:
written codes and the textual records of the judicial proceedings.

= Legal texts are heterogeneous as to their types and include: legal
documents (contracts, licenses, etc); court pleadings (summonses,
briefs, judgments, etc.); laws (Acts Of Parliament and subordinate

legislation, case reports) and legal correspondence.
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» The text of a legal document has two principal functions — cognitive
and imperative, which makes it similar to both a scientific text and an
instruction;

= The language of law belongs to an official functional style and is
characterized by clarity, abundance of terminology, clichés,
impersonal style, absence of emotive vocabulary, etc;

= The syntactic analysis of sentences shows that the subject is mainly
expressed by a noun phrase and a noun, which is conditioned by the
necessity of primary nomination;

= The predicate is mostly compound verbal modal, reflecting the
directive and instructive features of the legal text;

= There are lots of sentences with homogeneous secondary members,
especially objects;

= Adverbial modifiers of condition, followed by adverbial modifiers of
time, are predominant;

= A peculiar feature of law documents is rather long sentences with

numerous homogeneous sentence members.

Our further research will be devoted to the comparative study of
composition and syntax of law documents issued in Great Britain and in other

English-speaking countries.
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