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Cexkuia II.

MPABA JIFOIUHU B YKPAIHI
TA B 3APYBI)KHUX KPATHAX,
MEXAHI3MU 1X 3ABE3MNEYEHHY,
PEAJIISALLIT TA 3AXUCTY

N.A. Benas,
ctya. Il kypca, cneunanbHocTb «[lpaBoy,
Opecckui HauMoHanbHbIA yHuBepcuteT umeHn U.N. MeyHukoBa

HayuyHbiii pykoBoauTenb: K.10.H., goy. O.H. CagoBckas

KOHCTUTYUUOHHDBIE TAPAHTUU NMPAB U CBOBO/
MNOAJAHHBIX KOPOJIEBCTBA CAYOBCKASl APABUS

YuuTbiBasi 0COOEHHOCTH HUCTOPHUYECKOTO Pa3BUTUSL U IIPaBOBOH CHC-
tembl B CaynoBcko#l ApaBuu, IJIMTEJbHOE BPeMs y Hee He ObLIO MHCAHOH
KOHCTHUTYLIHH, & OCHOBHYIO POJIb B PEryJHPOBAHHM OOIIECTBEHHBIX OTHO-
wenuil urpan Kopan. Jartoit ocHoBanusi CaynoBckoit ApaBuu cuuTaercs
1932 ron, ogHako mpoiecc pa3padOTKU U MPUHSITHS ee OCHOBHOTO 3aKOHA
HaunHaeTcsl ToJabKo 4yepes 30 JeT, KOTAa Npabsiliasi BJIACTb IPUXOIHUT
K BBIBOJY U HEOOXOAMMOCTH ypPEeryJHpOBaHHUS B3aHMOOTHOLIEHHH MeXXIy
roCylapCTBOM U TMOJNAHHBIMH, a TaKyKe BHYTPEHHHX B3aHMOOTHOIIEHWH
MeXKJly OpraHaMu TocylapcTBEHHOH BJacTH. Ellle yepes Tpuauarth Jer,
B 1992 ropy OBl MPUHAT TAaKOH akT, OH MOJyuYuJ HasBaHue OCHOBHOH
Huzawm npassaenns [1].

Taxkum oGpasoM, Ha ceromHsi koHcTuTyuued CaynoBcko#l ApaBuu
dejure SIBASIIOTCS CBslLeHHble KHUTH uciama — Kopan u CyHHa (3T
ykasano B cT. 1 OcuoBroro Husama npasnenus 1992 r), a defacto posb
Koncrurynuu Boimosusier OcHoBHO#H Husam npasnenus. Mcexons us ero
COeprKaHUsI, MOYKHO CHe/aTh BBIBOA O CYLIECTBEHHOM B3aMMOIIPOHMK-
HOBEHHH DEeJUTHO3HBIX M MPaBOBBEIX HOPM, MOCKOJBKY HCJaMCKas pe-
JIUTHS SIBJSIETCST CTePKHEM OOJIBIIMHCTBA KOHCTUTYLHOHHBIX MOJIOKEHUH:
«pyacTb B KoposeBctBe CaynoBckast ApaBusi ocHoBaHa Ha Kuure Bcee-
BoiliHero AJjaxa u cyHHe Ero Ilpopoka, KoTopble SIBJSIIOTCS OCHOBO#H
nanHoro [lomokKeHHsT U APYTHX rOCYNapCTBEHHBIX aKTOB»; OCHOBOH cay-
JOBCKOTO 061IecTBa SIBJIsIETCS] ceMbsl. Ee u/leHbl 10/IKHBI BOCITHTBIBATBCS



43

Ha OCHOBE MCJIAMCKOH Bepbl IpeANUCbiBaeMOH el0 MpPelaHHOCTH U I10BU-
HoBeHuu BeesbiliHemy Asiaxy, Ero Ilpopoky u npencraBuTessiM BaIacTH,
yBa)kaTh 3aKOHBI U BBINOJHATE MX, JIOOUTb U LeHHTh cBoe OTedecTBO
U ero CJaBHYI0O MCTOPHUIO»; «CayfOBCKOe 00lLLeCTBO OCHOBBbIBaeTCS Ha
UCIIOBEJOBAHUU €ro ujeHaMu HcjaaMa, ux 0/1arodyecTUBOM, O€peKHOM U
COMMAAPHOM B3aHMHOM OTHOLUEHHU 0e3 KaKUX-MHOO NPOTUBOPEUYUH» U
T [2, cT. 7,9, 11].

OtpenpHOrO pasjena, MOCBSIIEHHOTO MpaBaM M CcBOOOJAM TOJAHHBIX
B CaynoBckoit ApaBuu, B OcHoBHOM Husame npapiieHHsi HE CONEPIKUTCS.
ConepxKarte/bHast CYLUIHOCTb ¥ FapaHTHH HEKOTOPBIX M3 HHUX yCMaTpHBa-
10Tcsl B [1aBe 4yeTBepTOH «DKOHOMHUECKHMEe NMPHUHLUNBI», [1aBe msAToH
«IIpaBa u o6asanHocTu», I'maBe wecrtoil «besonacnoctb» u ap. Ilpu
sToM B OcHoBHOM Husame, Kak U B GOJBILIMHCTBE KOHCTUTYLMH apadCKuX
CTpaH, «40CTATOYHO YETKO IIpoCc/exxuBaeTcs npeodiafaollee MoJ0KeHHe
rocynapcTBa Haj JHUYHOCTBIO, (PAKTHYECKHH NPHMAT BBICIIMX OPraHOB
rOCyIapCTBEHHOH BJIACTH M TOCYHApCTBEHHBIX HHTepecoB» [3, c. 146].
Hcxonst u3 atoro, OcHoBHOH Huszam mpaBseHust rapaHTHpyeT JHLIb He-
KOTOpble NpaBa ¥ CcBOOOAbl MOAAaHHBIX KoposeBcTBa, KOTOpbIE MOXKHO
YCJIOBHO pa3le/uTh Ha [Be IPYINbI — JUYHbIE ¥ SKOHOMHUYECKHe MpaBa.

K nepBo#l rpynne oTHOCSTCS [10J102KEHUs, YCTaHABAUBAIOLLUe 0053aH-
HOCTH TOCYJdapcTBa Mo oOecreyeHrio Bceobllero oOpa3oBaHusi, a TaKkKe
NpOBeleHUI0 OOpbObl ¢ HErPaMOTHOCTBIO; 3a00Tbl O BCeoOlleM 31paBoOoX-
paHeHUH, 3alluTe 340POBbS KaxK[0ro MoJnaHHoro, obecrnedyeHuu 6esonac-
HOCTH TOIJAHHBIX W MHOCTPAHIEB Ha CBOeH Teppurtopuu [2, ct.cT. 30,
31, 36]. B HekoTOpO# cTemeHH MOKHO TOBOPHUTb O 3aKpEIVIEHHH B KOH-
crutyunu CaynoBckoil ApaBuu npaBa Ha JIMUHYIO HEPUKOCHOBEHHOCTD,
a TakxKe HENPUKOCHOBEHHOCTb KWUJ/bSl U TalHy I[OYTOBO-TeserpaHoi
TMepenuCcKH, TeJe(OHHBIX IePEeroBOPOB U APYTUX BHUIOB CBSI3U. DTH IpaBa
UCXonsaT u3 conepxauus crartedt 36, 38 u 40 OcHoBHoro Husama, B
KOTODBIX YCTaHABJINBAETCS BO3MOXKHOCTb OrpAaHHUEHHS] YKa3aHHBIX NpaB
JMIIb Ha OCHOBAHWHU IOJIOXKEHMH, ONpefiesleHHbIX B 3akoHe. Kpome Toro,
YCTaHaBJMWBAETCS MPaBo J0O0ro MOANAHHOrO Ha oOpalleHue ¢ »Kano0o0i B
KaHLeJ/SIPUIO KOPOJIsl MM Hac/le[QHOrO NPHUHLA, a TaKxKe MpaBO BCTYyNAaTb
B KOHTaKT 10 CBOEMY BOIIPOCY ¢ O(UIMAJBbHBIMH BAACTSMH [2, cT. 43].

K ocHOBHBIM 3KOHOMHMYECKHM IpaBaM MogaHHbX B CaymoBCKOH
ApaBun OTHOCHTCS MPaBO YaCTHOH COOCTBEHHOCTH U €e HEeNPHUKOCHOBEH-
HOCTb, IIDH 3TOM YCTaHABJMBAETCs BO3MOXKHOCTb OTTOPXKEHHUSI COOCTBEH-
HOCTH, HO JIHLIb B OOLIEroCcyJapCTBEHHbIX MHTEpecax U C BO3MelleHHEM
BJIaJleJIblly CIIpaBelJIMBON KOMIeHcaUuH. Tak ke 3akpelssieTcs, 4ToO
«KOH(UCKaLMa 4acCTHOH COOCTBEHHOCTH BO3MOXHA TOJIBKO MO cyneo-
HOMY TocTaHoBseHHio» [2, cT. 18, 19]. K skoHOMHYeCKHM TpaBaM OTHO-
CHUTCS TaKXKe BO3MOXKHOCTb IMOJIAHHBIX U YJIEHOB MX CeMel PacCUUTBIBATH
Ha MOJIEPKKY rocyIapcTBa B «Cjaydae 4Ype3BblYaHHBIX O0OCTOSTENbCTB,
60J1e3HH, HETPYNOCIOCOOHOCTH, CTapOCTU», MJIS 4ero roCyAapCcTBOM CO-
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3IaeTcsl U MOANEePKUBAETCS CHCTEMA COLMANBHOTO CTPaXOBaHHS, MOOLI-
psieTcs yyacTHe OpPraHM3allMi W OTAeJNBbHBIX JHUI B OJarOTBOPUTENBHOH
nestenbHoCTH. OTAEMBHO YCTaHAB/IMBAETCS TPYAOBOE MPABO KayKIOTO
MOJAHHOTO B KayeCcTBe BO3MOXKHOCTHU «TPYIUTbCS B JI000H cdepe mes-
TeJbHOCTH» [2, cT. 27, 28].

Cucrema rapanTuil nmpaB u cBobon nogaHublx B CaynoBckoit ApaBuu
npescTaBaeHa 06513aTeqbCTBAMU TOCYapCTBa B CJAENYIOMHUX cdepax: 3a-
[IUTE MCJAMCKOH Bepbl, KOHTPOJEM 32 OTCYTCTBHEM TPEXOBHOCTH, 3a-
60TOH U NyXOBHBIX CBSITBIHSIX, oOecrieueHHeM 0e30MacHOCTH MaJOMHUKOB,
3aIMTON TNpaB dYeJOBEKa B COOTBETCTBHH C MCJAAMCKHM IIapHaTOM H
T.1. Mcxons u3 mpuBeneHHbIX (DOPMYJIMPOBOK BHIHO, 4TO T.H. TOCyAap-
CTBEHHBIE TAPAHTHH OTHOCSTCS He CTOJbKO K NpaBaM M cBoOOAaM IO-
JaHHBIX, CKOJIBKO OMSITh TaKH K 3allUTe HCJIaMCKOH Bepbl H oOecreyeHHH
ee BEpXOBEHCTBa BO BceX cdepax »KU3HM OOLIeCTBa.

Takum obpasoM, nmepeueHb 3aKpereHHBIX B KOoHcTUTyunu Caymaos-
cKOU ApaBuu npaB ¥ CBOOOJ YesOBEKa CBHUAETEJNbCTBYET O NOCTATOUHO
OTpaHMYEHHOM HX XapakTepe, UTO SIBJASETCS HOPMOH A/t GOJBIIMHCTBA
COBpPeMeHHBIX HCJaMCKHUX rocynapctB. OmnpeneseHHYI0 posb B 3TOM Ipo-
Lecce cbirpad U TOT (akt, yto uMmeHHo CaymoBckasi ApaBusi siBIsieTCs
ONHOH M3 HEMHOTHX CTpPaH, KOTOpasl OTKasajacb NPHU3HATh OTHeJbHble
craTby BceoOulell nekJjapaluu NpaB 4esoBeka, NpUHATOH ['eHepasbHOU
Accambaeeirs OOH B 1948 rony. Ilo oueHKam MpaBO3allUTHON OpraHu-
saunn FreedomHouse, CaynoBckass ApaBhsi OTHOCHTCSI K YHCJY HEBSTH
CTpaH C HaUXYALIMM PEXHUMOM B 00J1aCTH TONHUTHYECKUX M I'ParKIaHCKUX
npaB yesoBeka [4]. Mcxonst us Hopm ee KOHCTUTYLHH, MOXKHO 3aMETHTD,
4TO Ja)Ke TaKHe eCTeCTBEHHble NpaBa YesJOBeKa, KaK MpaBO Ha KU3Hb,
MpaBo Ha yBaKeHWe ueCcTH M pocTonHcTBa B OcHoBHOM Husame ot-
cytcTByIoT. [ToaTOMYy, MOXHO TOBOPHUTB, YTO B COBPEMEHHBIX YCJOBHSX
BOIJIOIIEHNE B KH3Hb MPOBO3TJIALIEHHBIX JeMOKPATHUECKUX MPUHLHIIOB
U IIpaB uYesloBeKa JULIeHO peasbHOH ocHOBBL. Ho cam ¢akT duxcupo-
BaHHS MX B KOHCTUTYLHOHHOM TOpSiAKE HMeeT OOJbIIOE 3HAUeHHe MJIs
Ja/ibHEHIIero ColnanbHO-MoMUTHYeCKOro pa3BuTusi CaynoBcko# Apasuy,
MOJEPHHU3ALMH U IeMOKDPATH3aLHUN ee MOJUTHIECKOH CHCTEMBI.
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KOHCTUTYLLINHO-MIPABOBUH CTATYC
FTPOMAJSH LIBELLIT

KoncruryuiiiHe 3akpinseHHs npas i cBOOOA JIOAUHYU B Pi3HUX KpaiHax
Mae CBOI 0COOJIMBOCTI, fIKi MOB’si3aHi 3 HALiOHAJbHUMH TPAAULISIMH PO3-
BUTKY IOJITUKO-IIPAaBOBOI AYMKH Ta NPAKTUKM HOPMATHBHOIO pery.Jo-
BaHHS BiAMOBiNHUX MOJOXKeHb. ¥ OibIIOCTI KOHCTUTYLIH CBiTY € cIle-
Lja/JbHi po3finu, y SIKMX (pikcylOTbCS NpaBa Ta CBOOOAM JIOAUHHU i fIKi
3BUYAlHO peryiaMeHTYIOTb OCHOBM Oprasisauii i AilJIbHOCTI IepKaBHOro
MeXaHi3My 11010 3abe3neueHHs], peasizalii Ta 3aXUCTy LHMX MpaB.

HepxxaBua Bnana y IlBeuii HajexXuTb Hapondy, sIKa 3acHOBaHa Ha
cBoboni (popMyBaHHSI IYMKH Ta Ha piBHOMY BHOOpPUOMY IpaBi, a npas-
JIHHS1 31IHCHIOETbCS [epP2KaBOI0 Yepes3 MpeACTaBHULBKY i MapJaMeHTChbKY
CHCTEMH Ta OpraHaMH KOMYHAaJbHOTO CaMOBpsiayBaHHS [l].

Bpaxosytouu reorpadiuny Osusbkictb HIBewii, Hopserii, Hanii, ®in-
asunii ta Iesanaii no KpaiH poMaHO-repMaHCbKOTO THITY MPaBOBOi cCHC-
TeMH, NPaBOBi CHCTEMH CKAaHIMHABCBKUX KpaiH 00’efHaHi B OAHY I'pymy
(migTHn) MiBHIYHOEBPOMEHCHKOroO MpaBa i s rpyna MpaBOBHX CHCTEM He
3a3HaJsia IVIMOOKOro BIJIMBY PUMCBKOIO IpaBa.

Merto10 3a3Ha4eHOi TeMH € pO3IJIs] Ta aHa/i3 HOPMATHBHO-NPaBOBUX
AxriB IBeuii y cdepi 3axucty npaB i iHTepeciB JIOAHHH, iX BiANOBiI-
HiCTb MiXKHApOJHUM CTaHZApPTaM, alKe NpaBa JIOJUHU Ta FPOMaJsHUHA
CTaJ¥ JEeHTMOTHBOM CydacHOro cycmigbcTBa. CrioyaTKy Ha HalioHA/b-
HOMY, IOTiM Ha Mi>KHapOJHOMY PiBHSX BinOyBaeTbcs X MOCTYIOBA YHi-
Bepcasisauis. 3araJbHOBH3HAHI MiXKHAPOJHI MaKkTH: 3aranbHa AeK/IapaLlis
npaB monuHu (1948 p.), MixxHapomHUH MakKT NMpPo eKOHOMiuHi, cOLia/bHi
i kyapTypHi npasa (1966 p.), MixkHapogHUH MaKT MPO TPOMAASHCHKI
i monituuni npasa (1966 p.), KoHBeHIis nmpo momepemXeHHS 3J0UHHY



