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Onecbkuii HauyioHanbHuiA yHiBepeuteT iMeHi I.I. MeyHukoBa

MPUHUMIK AK JUKEPEJIA NIPABA, X POJIb
B MPABOBIN CUCTEMI

PosBuTOK JI0ACbKOI LMBiMi3alii CyNpOBOAXKYETbCS MOMVIUOJ/IEHHAM
3MICTy Ta CYTHOCTI IIpaBa fIK BUILOTO MipHJa CIPaBEIJUBOCTI, IK OCHOBU
(hyHKLIOHYBaHHS i1eaJlbHOTO CYCIiJbCTBA, 110 HANA€TbCs HOMY CaMoIo
NPUPOLOI0, a He [eprKaBolo. Teopisa NMPUPOAHOrO NpaBa He € HOBOIO,
B TOMYy YMCJi i AJs Haloi Aep:kKaBW, NpoTe il OCHOBHI ifel HaOyBalOThb
Oi/blll 3arajJbHOrO Ta YHiBepca/JbHOIO XapakTepy, siKi (OpMYIOTb CHC-
TeMy BIANOBIIHUX NPUHLUIIB K HAHrOJMOBHIIMX 3acaf (PyHKLiOHYBaHHS
BCiX IHIIUX J»KepeJs NpaBa. 3arajbHi NMPHUHLUIN NpaBa 3alMaloTb Hai-
roJIOBHillle Miclle B iepapxii mxepes €BpONeHCbKOro Npasa, MPUYOMY
BOHHM MOXKYTb HaBiTb He MiCTHUTHCS B HOpPMaX MO3UTHUBHOIO IIpaBa, OJHAK
000B’SI3KOBO 3aCTOCOBYIOTBCSI B CYAOBiH NMpakTHLI.

3araspHi NPUHLHNHK NpaBa 3HAYHOIO MipOI0 BH3HAYAIOTh 3MicT OYab-
SIKOI IOPUAMYHOI cucTeMU. BoHu e miarpyHTsiM Oynb-sKoi I0OpUAMYHOI KOH-
crpykuii. IOpunnuni npaBuna MoxkyTe O6yTH cOpMyJIbOBaHi H pO3BUBA-
THCS, TiJIbKU OPIEHTYIOUMCh Ha 3arajibHi IPHUHLMIM 1IpaBa i 3a IX y4acTIo.

3araspHi MPUHLHMIHN $IK JKepeJsa NpaBa MaloTh HaJ KOHCTHTYLiHHHH
XapakTep, 10 MiATBEPIKYETbCH IHCTUTYTOM KOHCTUTYLIHHOTO KOHTPOJIIO,
B Tpoleci 3ifiCHEHHSI SIKOTO CYIOBi OpraHu KepyloTbcs came (yHIaMeH-
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TaJbHUMHU NpUHLUNAMU. [IpiopuTeT NPUHLMIIB NpaBa Hal KOHCTUTYLiH-
HUMM HOpMaMH OOYMOBJIEHUH NPUPOAHHUM IIPaBOM, KepiBHUMHU 3acafaMu
sKoro € cBobona, BJACHICTb i CpaBedUBiCTb, BEPXOBEHCTBO MpaBa.
Bonu ck/nagalTbh OCHOBY iHCTUTYTIB NPUBATHOIO i MOJIITUYHOIO XKUTTH
rpoMajsaH y NeMOKpPaTUYHUX KpaiHax.

ABTropuTeT OKpeMHX (QyHIAMEHTAJbHHX MPUHLHMIMIB, 3aKpinieHux i
3axUlIeHUX MiXKHAPOJHUMH yrozaMmu, Hamnpuksaal KonBeHliero npo 3a-
XUCT TIpaB JIOAWHH Ta OCHOBOIMOJOXHHUX CBOOOX UM morosopamu €Bpo-
netickkoro Coo3y, Hagae M XapakTep NPHHLHUIIB HagHALIOHAJIBHOTO
piBHSA, SKi HE MYCATb IrHOPyBAaTH YCTAaHOBYI OpraHM KpaiH, L0 MiANUCAJH
i nomoBJeHocTi. €Bponeficbkuil Cyn HeABO3HAYHO BM3HAE, IO TPaBo,
4uHHe B Mexax €ppomnericbkoro Coo3y, Mae mepeBary Haj KOHCTHTY-
uisiMu epxKaB, siki BoHO oxortoe [1, c. 180].

JKan-Jlyi Bep:xenb roBopuTb Ipo 3arajbHi NPUHLUIM NpaBa $IK MPO
«TOJIOBHI eJleMeHTH B cHCTeMax npasocyanst» [1, c¢. 158]. Bin 3asHauae,
wo «JlepkaBHa Pana ®panuii Oysia tTum opranom, sxkuit 1945 poky 3a-
NIPOBAJMB i 3aTBePAUB IOHATTS SIK IIMCAHUX, TaK i HEMMCAHUX 3arajbHUX
NPUHLHKIIB, fKi MOXKYTb 3aCTOCOBYBATHUCS HABITb 3a YMOB BiACYTHOCTI
BinnmoBinHuX TeKcTiB» [1, ¢. 162-163]. I nani: «Opranom, 110 3aK/IMKaB 10
BU3HAHHS 3ara/jbHUX [PUHLUIIB [IpaBa, IPUYOMY He TiJbKH Yy cdepi an-
MiHICTPaTHBHOIO NpaBa, aje TAKOXK i B KPUMiHAJBHOMY IpaBi, y NpUBaT-
HOMy cynoBomy mpagi, 6yna IlepxxaBHa Pama. Okpim Toro, B emnoxy, Lie
Oinbll HaOJMKEeHy [0 HaLIOro yacy, CIMpaTHCs Ha Li NPUHLMIM Y CBOIH
poboti cranu Koncruryuifina Pana i Cyn €C. 3 Toro uacy, sik Konern-
tyuist ©panuii 1958 poky sanposanuna Koncruryuiitny Pany, lepxkaBHa
Papna Oinbliie He € MOHOIOJBbHUM PO3POOHUKOM Teopil 3arajbHUX MpPUH-
uuniB npasa. CborofHi Lst Teopiss BUKOPUCTOBYETBCS SIK MAJIST KOHTPOJIIO
32 3aKOHHICTIO aAMiHICTPATHBHUX aKTiB, TaK i I/ KOHTPOJIO 34 KOHCTH-
TyUilHicTIO 3aKkoHiB» [1, c. 171].

SIk 6ys0 minkpecsneno Buile, €pponericbkuil Cyn BU3HAYMB B SIKOCTI
CKJIa[J0BOi YACTHHU 3arajJbHUX [PUHLHMIIB NpaBa MnoBary A0 (yHIaMeH-
TaJbHUX [paB JIIOJUHH, TAPAHTOM JOTPUMAaHHSl SIKHX BUCTYIae BiH caM.
[[ux caMux MNPUHLUIIB AOAEPXKYIOTbCS HaALiOHA/NbHI CYIOBi OpraHu.
B nonepennix npaugsix HaMM BxKe aHaJsli3yBa/acb [IPaKTHKa BCTAHOBJIEHHS
3arajJbHUX INPHUHLHMIIB B SKOCTi KepPiBHUX 3acal, fKi MalTb 3aCTOCO-
BYBaTHUCh IpHU 3AificHeHHi npaBocyans BepxoBHumu cymamu CrioyueHHX
Iraris, HiMmeuunnu, Itanii, Besabrii tTa iHwux xpain [2, c¢. 21]. Hum
MiKPeCJaI0eTbCS 0COOMMBE 3HAYEHHS MPUHLMIIB 1IpaBa, SIKe MOJSrae B
00’efHaHH] Pi3HUX NPABOBUX CHCTEM E€IHHUMH (pyHIAMEHTAJbHUMH LiH-
HOCTSIMH, Oe3 4oro HeMOKJ/HUBI IioOaJisaliiiHi Ta iHTerpauifiHi npouecu
Cy4acCHOTO CBiTYy.

Cain BiaMmiTHTH, 110 NPHHIMIHK NpaBa BHKOHYIOTb BaXK/JIHMBY KOH-
COJIiNYI04Yy pOJIb He JHIIe B MeXax IIPaBOBHUX CHCTEM pPi3HUX KpaiH,
ajle U B Merkax NpaBoBOi cucTeMM onHiei nepxkaBu. Tak, B Ykpaini
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MOKHA HaBeCTH IpUKJAAM 3aKPillJIeHUX 3arajJbHUX [PUHLMIIB NpaBa B
KOHKPETHUX HOPMAaTHBHO-NPAaBOBUX aKTax, sKi MOEJHYIOTb B €IUHY CH-
cTeMy pisHorajysesi iHcTuTyTH Ta Hopmu. Hanpuknan, Kpuminanbuuit
npouecyanbHUil KofeKCc YKpaiHM BCTAHOBJIIOE 3arajbHi 3acaiyd KpHUMi-
HaJIbHOTO [IPOBA/KEHHS, 10 SIKMX HajlexKaTb BEPXOBEHCTBO IpaBa, [1oBara
J10 JIIOACBKOI TrifHOCTi, 3a0e3neueHHsl IIpaBa Ha CBOOOAY Ta OCOOUCTY
HEeJ0TOPKAHHICTh, HEJOTOPKAHHICTb XKUTJA Ta iHLIOrO BOJOMIHHS 0COOH
i .o [3, cr. 7]. LluBinbHUE mpolecyanpHUH KOfeKC YKpaiHH Tak camo
MICTUTB Nepesik OCHOBHUX 3acall LUUBIJIBHOTO CYAOYMHCTBA, Cepell SKUX
BEpPXOBEHCTBO IpaBa, MoBara A0 4eCTi Ta TiAHOCTI JIOAWHH, NMPUHLUI
piBHOCTI Bcix mepen 3akoHoMm Ta iH. [4, cT. 2]. Tloni6ni momoxkeHHsT Mi-
CTAThb ¥ iHWI KomekcHu Ta 3akoHW YKpainu. [Ipudomy BaxkauBO Te, LIO
3aCTOCYBaHHSA NPUHLHUIY BEPXOBEHCTBA IpaBa B IIpOLeECyaJbHOMY 3a-
KOHOIABCTBi nependavyaeTbcsi 3 ypaxyBaHHSIM MPaKTHKH €BpPONEHCHKOro
Cyny 3 mpaB JIIOOWHH, IO MiIKPECJe HOro yHiBepcaJsisalilo B Mexax
BCbOT'O €BPOMNEHCHKOr0 MPOCTOPY.

CyTTeBo, 110 3arasibHi NPUHIUIN NIpaBa MOXKYTb iCHYBaTH i 3acToco-
BYBATHUCSl HaBiTb 3a yMOB BifcyTHOCTI TekcTiB. Lli npuHUMNM BU3HAYAIOTD
JiSIIBHICTD CYLOBOI BJAaNH, KA BHJy4ae IX i3 3aKOHY UM i3 3BHYAO 3a MH0-
nomoroto Taymadenus [2, c. 21]. Ilpuknagom moxHa HaBecTH LluBinbHuM
Kozekc Irasii, sIKMH pekoMeHIye CyAlsiM Yy pasi BiICYTHOCTI MOTPiOHUX
TEKCTiB BUXOAMUTH IpPH MNPUUHATTI pilleHHS i3 3arajbHUX INPUHLHUIIIB
npasa. Taxk camo ct.10 LuBinbHOro mpouecyanbHOro KogeKcy YKpaiHu
BCTAHOBJIIOE: «{KILIO CIHipHI BilHOCHMHM He BpPeryJ/JbOBaHi 3aKOHOM, CY[I
3aCTOCOBYE 3aKOH, L0 peryJioe nofibHi 3a 3MiCTOM BiTHOCHHM (aHAJOTis
3aKOHY), @ 3a BiICYTHOCTI Takoro — Cyx BHXOAHTH i3 3arajbHUX 3acaj
3aKOHOJABCTBA (aHaJOrist TmpaBa)». 3aBaHHS iHTeprpeTaTopa MoJjsrae
B TOMY, 1100 BUOKDEMUTH IPHUHLUIHU, HA SIKUX IPYHTYIOTbCS IOPUAHYHI
npaBuJa, i 3a0e3MeyuTH IX pO3yMiHHS, 3aCTOCYBaHHSI i PO3BHUTOK.

OTxe, 3arajsbpHi NPUHIUIN — Lie TpaBUJa, sIKi CJay»KaTh iIefHOI0 oc-
HOBOIO 1151 npasa. Jlo NpUHLHUNIB NpaBa, BUPOOJEHUX AOKTPUHOIO IpH-
pPOZLHOro INpasa, HajlexxaTb, Hacamnepes, (pyHIaMeHTaJ/bHi MOJITUKO-NIpa-
BOBi NPHUHLMIIM, a CaMe:

1) npUHUMN NPUPOAHUX NMPaB JIOAHUHH.

2) TIpUHLMI HAPOAHOTO CYBEPEHITETY;

3)  CYCHiJIbHOTO JIOTOBOPY;

4) nopiny Baany;

5) BepXOBEHCTBA IIPaBa;

6) mnpaBoBOi IeprKaBH;

7) TPOMaIsTHCBKOTO CYCIiJIbCTBA.

HasBani npunuunu, xoua i 3apoAMJIUCS B I'DEKO-PUMCBKY €IOXY, €
MIOBHOL{HHUMH 3[00yTKaMU Teopil IPUPOJHOro Npasa 400U €BpONeHChbKOl
[Ipocitu XVII-XVIII cronite. Bapto ysaru, mo Bci Li NPUHLUIU
CbOTOfIHI 3akpimitoe ¥ yuHHa KoHcTuTyuis Ykpainu.
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KOHCTUTYLLIKHI OCHOBM YMPABJIIHHS
JEP)KABHUMHU CITPABAMU

Y BignosinHocri i3 crarrero 38 Koncturywii Ykpainu rpoMaasian MaoTb
paBo OpaTH y4yacTb B YIPaBJiHHI Jep:KaBHUMU CIIpaBaMH, y BceyKpaiHCh-
KOMY Ta MicLeBUX pedepeHayMax, BiIbHO oOupaTu i 6yTH 0OpaHUMU 10 Op-
raHiB Jep»KaBHOI BJIAJX Ta OpraHiB MicueBoro camoBpsinyBanHs [1]. Came
y4acTb IPOMaJSH B YIIPABJ/IiHHI Iep>KaBHUMHU CIIPAaBAMH € OJHUM i3 HaHBaX-
JIUBILLUX NPUHLUIIB (DYHKLIOHYBAHHSI A€pPKaBHOTO MeXaHisMy. Baxkiauso
3ayBaxKUTH I1PO Te, 110 BiAHOCHO 3a3HAY€HOro IIpaBa BOJIsSl HAPOLY I1OBUHHA
OyTH OCHOBOIO BJIQJM [epP2KaBU [ MPOSIBJIATHCS y MePiOAUYHUX, BIIBHUX i
Hedasbcu(ikoBaHUX BUOOpax, 110 MAIOTh BinOyBaTUCSl IPU 3arajbHOMY,
NpsIMOMY i PiBHOMY BUOOPYOMY MpaBi LIISIXOM TAEMHOTO rOJIOCYBaHHS, abo
’K yepe3 iHIi opmH, 110 3a0e3neuyioTb CBOOOLY TIOJOCYBaHHS.

3akpinyenHs uporo npasa B Koncruryuil Ykpainu Bianosinae Takox i
Mi’KHAapOJTHHM HOpMaM, 30KpeMa, NependaueHomy crarreio 21 «3aranbHoi
JekJjapauii npas JIIOAMHU», IIPABO KOXKHOTO OpaTH ydyacTb B yIpaBJliHHI
CBO€EIO KpajHoto 6e3nocepentbo abo uepes BibHO 0OpaHUX MPeACTABHHUKIB
[2]. CraTtTs 25 «MixKHapOAHOrO MaKTy MPO IPOMAASIHCHKI i MOJiTHUHI
npaBa» 3aKpil/ioe IOJ0XKEeHHS [P0 NPaBO KOXKHOIO rpoMaisiHuHa 6e3
Oynb-siKol nucKpuMiHauii Ta 6e3 oOIpyHTOBAHUX OOMEXKeHb MaTH [PaBo
i MOXJMBiCTH OpaTH y4acTb y BeJleHHI JeprKaBHUX CIpaB 5K Oesnoce-
pPeIHbO, TaK | 3a MocepefHULTBOM BiJbHO 00PaHUX MpPEACTaBHUKIB [3].



