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JIramusia MuxaiaiBaa TOKAPYYK,

3aCTYNHUK JleKaHa eKOHOMIKO-IPaBOBOr0 PaKyJIbTETY,
npodecop kadepu IUBIIbHO-TIPABOBUX JUCIUILIIH
OiecbKOro HaliOHAJIbHOTO YHIBEPCUTETY

imeHi I. I. MeyHUKOBa,

KaHAU/aT IOPUJUYHUX HaYK, JOLEeHT,

3acJayKeHUH I0pUCT YKpaiHu

INEPEJABAYYBAHI IIPOBJIEMH PO3I/1AAY CIIPAB IIPO
YCHUHOBJIEHHA Y 3B’AA3KY 3 PE@OPMYBAHHAM
IUBIJIBHOT'O IPOLHECYAJIBHOTI'O 3AKOHOJAABCTBA

Ax  npaBwiIo, BIZHOCMHUM 3 YCUHOBJIEHH  MalwTb
6e3cnipHUil xapakTep. 3a /JaHOI0 KaTeropi€l CcHpaB CyJ He
3aiiMa€TbCs BCTAHOBJIEHHSIM IOPUAUYHOTO ¢akTy. lle pobasaThb
OpraHu JepaBHOi BJIaAuW Ta NOCaZOBi 0coOH, yNOBHOBaXeHi
Ha I[pOBa/pKeHHA JAiJIbHOCTI 3 YCUHOBJIEHHd. Y  pasi
3a/I0BOJIEHHSI 3asBM 3aiHTepecoBaHOiI 0cCO6W pillleHHd cyay
Ma€ KOHCTUTYTHBHHUM XapaKTep, SIKWUM BCTAHOBJIOE NPaBOBi
3B’I3KM MiXK YCHHOBJIIOBAYEM i YCUHOBJIEHOIO 0CO60I0. A TOMy
npoLecyaJbHUA MNOPSA0K pO3MIAAY CIOpaB PO YCHHOBJIEHHS
(ymouepiHHs1) BperyaboByeThca y 1. 5 Posginy IV LIIK Ykpainu
3a MpaBUJIaMU OKPEMOTO MPOBA/PKEHHS.

Jns ycuHOBJIeHHST JUTUHU Heob6xigHa 3roja ii 6aTbkiB
(ct. 217 CK Ykpainu). OgHaK B OKpeMHX BUIIAJKax, 3TiHO
3i c1.219 CK VYkpaiHu, MoXHa O06iMTHCh 6e3 3roJud OaTbKIB.
lle BuIaJKH, SKIO OaTbKW - HeBiAoMi; BM3HAHI 0e3BicHO
BiZiIcYyTHIMHY; BU3HaHI HeJi€e3AaTHUMU; N030aBJieHi 6aTbKiBCbKHUX
[paB 100 AUTHUHY, IKa YCUHOBJIIOETbCS; NPOTATOM JBOX MicALiB
Mic/ii HapO/KEHHsS AWTUHMU He 3a6pasik ii Ha BUXOBAHHS [0
cebe B ciM'to Ta 3amuc npo HUX y KHuU3i peecTpalii HapoIXeHb
BUMHeHO BianoBigHo A0 cT. 135 CK YkpaiHuy; akuio cygom 6yne
BCTAHOBJIEHO, 1110 0AaTbKW, He MPOXHUBAKYW 3 AUTUHOI MOHAJ,
HIicTh MicsliB 6e3 MOBAXXHUX NMPHUYMH, He MNPOSIBJSIOTH ILI0J0
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Hel 6aTbKiBCbKOI TYp6OOTH Ta MiKJyBaHHSl, HE BUXOBYIOTb Ta He
YTPUMYIOTB Il.

[lyukToM 6 mocraHoBH IeHyMy BepxosHoro  Cyay
Ykpainu «IIpo mpakTHKy 3acTOCYBaHHSl CyJaMHU 3aKOHOJABCTBA
NpU poO3M/sAfi cOpaB NPO YCUHOBJEHHS i mpo mno36aBJyieHHSA
Ta TMOHOBJIEHHs 0aTbKiBCbKMX mnpaB» Big 30.03.2007 Ne 3
(i3 3miHamu, BHecenuMu 3rigHo 3 IlocTtaHoBoi BepxoBHOTO
Cyny Ne20 Big 19.12.2008) (mani- moctanoBa miaeHyMmy BCY)
3000B’s13aHO Cy/l, SIKMU BUpilllye 3asBy MO CyTi, NepeBipUTU
HasIBHICTb Nepej0ayeHUX 3aKOHOM MifCTaB [Js YCUHOBJIEHHS,
30KpeMa: 4d Jajaud 6aTbKW JAUTHUHMU 3roAy Ha Le (K0 BOHA
HeoOXilHa); YM MOXKe 3asiBHUK OyTU YCHHOBJIIOBAYEM; YU €
JUTUHA BiJNOBIHO /0 3aKOHOJIJaBCTBAa CY0O'€KTOM YCHUHOBJIEHHS
i yu BMKOHaHO BuUMOTM 4Y.1-3 cT.218 CK mjomo HasgBHOCTI
3rogd JAUTHHHU; YW BIJNOBIAAOTb BUCHOBOK OpraHy OIIiKM Ta
MiKJIYBaHHA | O3B HA YCUHOBJIEHHS YIIOBHOBAXXEHOI'0 OpraHy
BUKOHABYOI BJIaJu HEOOXiJHUM BUMOTaM.

Y uboMy  NyHKTi noctaHoBU mieHyMy BCY po3’sicHI0eTbcs
cyZaM, 10 He NOTpibHa 3rojia 6aThKiB abo poAnyiB 3a BiACyTHOCTI
OyAb-SIKUX BiJIOMOCTeMl Npo HUX abo NMpPU YCUHOBJIEHHI AiTeH,
MOKHWHYTHUX Y MOJIOTOBUX OyJWHKAaX, iHIIHMX 3aKJaJax OXOPOHU
3/I0OpOB’sl. YCUHOBJIeHHs 6e3 3roau 6aTbKiB a60 poduyis
dimeil, NiJKUHYTUX YU 3HAUJEHUX TiJi 4ac CTUXIHHOTO JMXa
Ta 3a iHIIMX HAJA3BUYAWHUX OOCTABHH, L0 3arpoXKyBaju LUM
ocob6aM cMepTio abo AaBaJju MiACTaBy MPUNYCKaTU iX 3arubesib,
MOXJIMBE 3a BiICYTHOCTI y Micli iX MOCTiiHOrO NpPOXXUBaHHSA
BijoMocTell mpo Micle iXx nepebyBaHHS NPOTAroM TPbOX POKIB.
Ha mnepiog [0 3akiHYeHHS LbOrO TepMiHy HaJl JUTUHOK MOXe
O6yTH BCTAaHOBJIEHO OMiKY, MiKJyBaHHA 260 3aCTOCOBAHO L0/0 Hel
iHmy ¢opMy BJAIITYBaHHSA AiTel, M0306aBJeHUX 6aTbKiBCbKOIO
MIKJyBaHHA.

My BBaKa€eMO, 10 BKa3aHe [IOJIOKEHHS I[OCTAaHOBU
mieHymMy BCY B yacTuHi 3rogyd Ha yCUHOBJIEHHSI POJAUYIB JiTel
Xo4ya Jlello W cynepeuuThb nosiokeHHsAM CK Ykpainu, skuil He
BUMara€e TaKoi 3rofd BiA poAudyiB [iTell Ha IX YCUHOBJIEHHS,
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O[HAaK € CIpaBeAJIMBUM 3 OISy Ha Te, 110 3aKOHOAABCTBOM
BperyJibOBaHO OCOGUCTI HeMaillHOBI MpaBa Ta 00OB’SI3KU iHIIMX,
Hi>K 6aTbKH, 4jeHiB ciM'1 Ta poauyis.

Y motomy 2016 p. Po3gin IV LIIK Ykpainu, skuil BU3Ha4ae
NnpaBUJja OKpPeMOro NpPOBaJ>KeHHsl, OyJ0 JONOBHEHO CT.257-1
BiANnoBiAHO A0 3akoHy YKpaiHu Bif 4 stotoro 2016 p. Ne 990-VIII
«IIpo BHeceHHA 3MiH A0 L|MBiJIBHOrO NMpoLECYya/lbHOTO KOZEKCY
YkpaiHu 10J0 BCTAaHOBJIEHHSI (aKTy HapoJKeHHs abo cMmepTi
0c0o6U HA TUMYACOBO OKYINOBaHil TepUTOpii YkpaiHu».

MeToo 1UX HOBOBBeJleHb Oy/J0 YCyHEHHS MPaKTUYHUX
npo6JseM, 10 BUHUKAIOTb IpU Jep:KaBHiA peecTpalii akTiB
LUBIJIBHOTO CTaHy y I'POMaJifiH, AKi IPOKUBATh Ha TUMYacOBO
OKyNoOBaHid TepuTopii YkpaiHu, 30kpeMa B ABTOHOMHIH
Pecny6sini Kpum, Micti CeBacTomosii Ta B OKpeMUX pailiOHaX,
MicTax, cesuilax i cenax JloHenbkoi Ta JlyraHcbkoi o6JacTeil Ta
ONTHUMI3alid IpoLecy OTPUMaHHA CBiZOLUTB PO HAapOJKeHHS,
Npo CMepTb JAJsg 0cCib, $dKi NpPOXUBAIOTb Ha THUMYacoBO
OKyTNoOBaHil TepuTopii Ykpainu, BU3HavyeHili BepxoBHoto Pajoro
YkpaiHy, Ta He MalWTb HaJeXXHUX MeJUYHUX J[JOKYMEHTIB,
nepenbadyeHUX 3aKOHOAABCTBOM YKpaiHu. | Ha cborojHi cT. 257-1
OIIK VYkpaiHM BuU3HAya€e CKOpPOYEHi CTPOKHU pO3MIALY CIpaB
OKpEeMOTro NpPOBa/PKEHHS PO BCTAaHOBJIEHHS GaKTy HapOJKEHHS
abo cMepTi 0C06U CTOCOBHO 0Ci0, SIKi MPOXKKUBAOTh HA TUMYACOBO
OKYTOBaHil TepuTOpii YkpaiHu.

3araJloM [O3WTUBHO OLIHIOWYU JaHy HOpMY, CJif
3ayBaXKUTH, IO MOXKJIUBO B OKpEMHUX BUIIQJKaX BCe X TaKU
BCTAHOBJIEHH (aKTy cMepTi 0cobU Ha THM4YacOBO OKYMNOBaHil
TepuTopii 3a HOBUMH NpaBUJaMU MOXe OyTH MepegyacHUM.
OpHak HaCJAiIKU MOXYTb OYTH HeNomnpaBHi ab0 K10 U MOoNpaBHi,
TO He 30BCiM N03UTUBHI. Takuil BUCHOBOK MU POOMMO BUXOJASIUU
3 KOMILJIEKCHOTO aHaJi3y 3a3HayeHUX HOBoBBeAeHb go UIIK
Ykpainu i HopMm CK Ykpainu i UIIK Ykpainu mozgo npouenypu
yCUHOBJIeHHS1 AiTell. He cksaagHo mnepenbaydTd, w0 6GaraTo
CpaB NpO YCHHOBJEHHS, y AKUX GaKT BiJCyTHOCTI 6aTbKiB
JIOBOAUTUMETbCA i3 3acTocyBaHHAM CT.257-1 UIIK Ykpaiuy,
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CBiloOMO MaTuMe cHipHUH XapakTep. I[HIII X MOXyTb CTaTu
TaKUMH, B 3B'SI3Ky 3 OCOOJMBOCTAMU OOCTaBMH KOHKPETHOI
CIIpaBH.

[oBopsAuM mpo HemockoHausicTh 1iiel HopMu LIIK Ykpainy,
BBaXKA€EMO, 1110 OJHHUM i3 crocobiB I ycyHeHHs1 € BHECEHHS 3MiH
1o 4.1 cT. 219 CK YkpaiHuy, fika BUSHA4YaE€ NiiIcTaBU MPOBaAKeHHS
YCUHOBJIEHHS 6e3 3roAy 6aThKiB. [lo CbOTOAHI 10 TaKUX MiACTaB
BijHeceHi Taki, 9KIIO0 0aTbKHU: HeBiJZOMi; BH3HaHiI 06e3BiCHO
BiZiICYyTHIMHY; BU3HaHI HeJlie3AaTHUMU; M030aBJieHi 6aTbKiBCbKUX
[paB 100 AUTHUHY, IKa YCUHOBJIIOETbCS; NPOTATOM JBOX MicALiB
Mic/isi Hapo/DKeHHsS AWTUHU He 3a6pasid ii Ha BHUXOBAHHS [0
cebe B ciM'to Ta 3amuc npo HUX y KHU3i peecTpalii HapoIKeHb
BUMHEHO BiAnoBiAHo Ao crtaTTi 135 nworo Kogekcy. To6To A0
MiJIcCTaB, 3a IKUX YCUHOBJIEHHS MPOBAJIUThCA 6e3 3rofd 6aTbKiB
He BigHeceHO GaKT cMepTi 6aTbKiB - BU3HAHWUU y 3arajbHOMY
nopsiAKy abo X y Cy40BOMY.

Take MoJI0KeHHA CAYyTYBaTUME TOMY, IO OPraHU JepKaBHOI
BJ3JY, B TOMY YMCIAi W Cyad, 3BepTAaTUMyTb yBary Ha ¢akxT,
3a fKOro JMTHHA 3aJMlIWJach 6e3 0aTbKiB, 110, MOKJHUBO,
3MEHLIUTH KiJbKICTh 6€3Mi/[CTABHO YCUHOBJIEHUX [IiTeH, a TaK0X
CIIOpiB 11010 YCUHOBJIEHHS.
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