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CTapIIui mpernogaBaTeab Kadeapsl IPpaKIaHCKO-IPABOBBIX
npucnumine OeCcCKOro HalMOHAJBLHOIO YHUBEPCUTETA
umenu U. V. Meunukosa

K BOITPOCY O OYHKUMAIX M PASMEPE YCTABHOIO
KAITMTAAA OBIIECTB C OTPAHMYEHHOM
OTBETCTBEHHOCTbBIO

IeticTByIoIIlee 3aKOHOJATEeIbCTBO ¥ KPaWHBI, B YaCTHOCTH CT. 144
T'pamxganckoro xKoxexca Ykpaussl [1], cr. 80 X03saHicTBEHHOTO KO-
mexca Ykpaumssbl [2], cr. 50 3axkona YKpauubl «O X03sAHCTBEHHBIX
obmrecTBax» [3], omepupyeT IOHATHMEM <«YCTaBHBIN KaluUTal», HE
pacKpbIBasi IIPA BTOM €ro colep:KaHus. TaksKe COOEep:KUT, HO He
packpbiBaeT MOHATUA ycTaBHOro KamnuTaja ct. 12 IIpoexTa 3akoHa
Vrpauunl «O6 obIiecTBax ¢ OTPAaHUYEHHON U JOMOJHUTEJILHOHN OT-
BETCTBEHHOCTHIO [4].

OmHako, B HAyYHOI JuUTepaType OTMeYaeTcsd, UTO YCTaBHBIH
KamuTaJ IPeACTaBIAeT co00i OOIIYI0 CTOMMOCTHL (UM JEeHEKHYIO
OIIEHKY) MMYIIeCTBa, BHOCUMOT'O BCEMU YUPEIUTEIAMU (YyUaCTHU’-
KaMu) B KaueCTBe OILJIaThI IPHUOOPETaeMOro IIpaBa y4acTus B 00IIe-
crBe [5]. [IpyrumMu cioBaMu, CyMMa YCTaBHOI'O KaluTajla, KOTOpas
YKasbIBaeTcA B ycTaBe OOIeCTBa, — 3TO HOMHUHAaJIbHAA Iudpa, Ko-
TOpas OIpPeAeAeT JUIIb COBOKYITHYIO OIIEHKY BKJIAIOB YYaCTHUKOB
HA MOMEHT UX BHECEHUA.

Mpsr pasgensiem Touky 3peHusa P. JI. HapsImIKuHON OTHOCUTEIH-
HO TpeX OCHOBHBIX (PYHKIIMI YCTABHOTO KaluTaja aKI[MOHEPHOTO
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oobmectBa (AO): 1) dyHKIUSA obeclieueHUA MaTepUaTbHON 0asbl
KOpIIOpalluy IPU e€e BOSHUKHOBEHWU; 2) rapaHTUIHAA (PYHKIIUA,
T. K. pasMep YCTaBHOT'O KalWTajla pacCMaTPUBAeTCd KaK BeJUUU-
Ha, B Ipefiejax KOTOPOIl OOIecTBO rapaHTUPYEeT OTBETCTBEHHOCTh
0 CBOUM 00si3aTeJbCTBaM; 3) QYHKIIUA ompeaeaeHus o6beMa Kop-
TMOPATUBHBIX TPAB aKIMOHEPa, T. €. YCTAHOBJEHUS [OJU YUACTUS
Kakmoro axiuounepa [6, c. 51-52]. IIpu sToM OCHOBHOII M3 yKas3aH-
HBIX (QYHKIUHA ABIdeTcA rapantuiiHag. OHa BBIpa)KaeTca B TOM,
YTO yCTaBHBIY KanuTajJ OIpelesseT MUHUMAJILHBIN pasMep UMY-
1ecTBa 00IeCTBa, TaPaHTUPYIOIIEr0 UHTEPEChl er0 KPEeIUTOPOB.

HecomHeHHO, yKasaHHble (DYHKIIUN IPUCYIIU M YCTaBHOMY Ka-
IUTaIy 0o0IecTBa ¢ OrpaHMUEeHHON OoTBeTcTBeHHOCTHIO (000).

MuHauManbpHBIE pasmep ycraBHoro kamutana OO0 B Yipawne
TIOCJIeIOBATEIbHO YMEHbITAICSA 3aKOHOLaTeJIeM B TeUeHUe JAJIUTeb-
HOTO mepuoja BpeMeHu. B uTore, Tpeb0BaHUSA OTHOCUTEIHHO MUHU-
MaJbHOTO pasdMepa ycraBHoOTo KanuTtansa OO0 OGbLIM MOJTHOCTHIO HC-
KaroueHs! u3 4. 1 cr. 144 T'K Ykpawmss! u cr. 52 3aKoHA YKpPaUHBI
«O xozsaticTBeHHBIX 00IMecTBax» [7]. Kak ciencTBue — oTCyTCTBUE
3aKOHOJATEJIHHOTO PEeryJInpPOBaHUSA U MPABOBOIl BAKYYM B COOTBET-
CTByIOIIIEl yacTu.

Opraubl ToCcyZapCTBEHHOI BJIACTY TaKiKe He BHOCAT SICHOCTH B
aToT BomIpoc. Tak, MunmcrepcrBo ioctunuu YkKpauHbl B Ilucpme
ot 27 cenrabpa 2013 Ne 903-0-3-13/8.1 «OrHOCHUTEIBHO Pa3hb-
fSICHEeHUS BOIIPOCOB II0 MUHNMAJBHOMY pas3Mepy YCTaBHOI'O KaIlUTa-
Jia 00II[ecTBa C OTPAHUUYEHHOM OTBETCTBEHHOCTHIO» OTMEUaeT JINIIIh,
YTO «Ha CETONHANIHWN JeHb MUHUMAJbHBIA pasdMep yCTaBHOTO Ka-
nuTajia O0IecTBa C OTPAHWYEHHON OTBETCTBEHHOCTHIO 3aKOHOMA-
TeJbHO He ompenesieH» [8]. B pesynabTaTe BOBHUK He 3aTOJHEHHBIH
KaKUMU-Iu00 HOPMATUBHBIMHU aKTaMHU 3aKOHOJATEJbHBIA MmpobeJ,
110 PEIIeHn0 KOTOPOr0 HeT OJHO3HAUHON MPaKTUKH.

Taxoii mOAXO0M YKPAWHCKOT'O 3aKOHOJATENS B I[€JIOM OTPaKaeT
TEHIEHIIUW MUPOBOU NPAKTUKU, TAe HET €IUHCTBA OTHOCUTEJHHO
HEeOoOXOMMMOCTU CO3JaHusA YCTABHOTO KaluTajaa, U TeM 6oJsiee PUK-
CHUPOBAaHHON MUHWMAJIbHOM CYMMBI YCTABHOTO Kamurajna. Kak or-
meuaer A. H. CripomoeBa, B HacTOsAIlllee BpeMs B KOPIOPATHBHOM
mpaBe CIITA Habionaercs TeHIEHITNA K OTMeHe MTOHATUSA YCTaBHOTO
Kanuraia, GYHKIUU KOTOPOTO BBIMOJHAIOTCA C MOMOIIBIO0 APYTUX
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IPaBOBBIX MHCTUTYTOB. 3aIllUTa WHTEPECOB KPEIUTOPOB 0OIIecTBa
oTYacTH 00ecreumBaeTCss MyTeM YCTAHOBJIEHUSA KECTKUX OTPaHU-
YeHUWH Ha BBLINJIATY OWBUIEHAOB aKImoOHepaM u ap. Kak mpumep:
3aKO0H 0 IPeJIPUHNMATEIbCKUX KOPIOpanuax B pepakinuu 1984 r.
OTKAa3aJICA OT TaKUX HOHATUU, KaK «yCTaBHBIM KallUTal» U «HOMIU-
HaJbHAA CTOUMOCTD aKIIUM». YUeHble U IPAKTUKU IIPUIIIN K BBIBO-
Iy, YTO HOPMBI, KOTOPhIE 3aKPEIIAIOT 9TU MOHATHUS, HEe CIIOCOOHBI
obecmeunTh 3(h(GeKTUBHYIO 3aIUTy MHTEPECOB KPEIUTOPOB KOPIIO-
panum ¥ BJAAENbIIeB TPUBUJIETUPOBAHHBIX axiuit [9, c. 91-96].
HecomueHnHo, Takas MOJeJb MOXKeT ObITh IpUMeHeHa B YKpawnHe
JUI aKIIMOHEPHBIX OOIEeCTB M APYTUX OPraHM3aIMOHHO-TPABOBBIX
dopM X03AHCTBEHHBIX OOINECTB, HO HE MOXKET ObITh MPUMEHeHa K
000 — B cuny cruenupuUKN OTBETCTBEHHOCTU YYACTHUKOB IIO 00s-
3aTeJIbCTBaAM OOIleCcTBa.

B ucciemoBanum Bompoca 0 padmMepe HeoOXOAUMOTO MUHUMAJb-
HOTO ycTaBHOTO Kammraja npu peructpanuum OO0 mpeacraBiser
uHTepec ombIT ['epMaHuUU, TAe Hambojsiee PaCIPOCTPAHEHHON GOop-
MO¥ OPUANYECKUX JIUI, SIBJISETCS OOIIECTBO C OTPAHUUYEHHOU OT-
BercTBeHHOCTBIO (Gesellschaft mit beschrankter Haftung, GmbH).
IIo mpaBoBOii mpupoje u opuamMUecKoil KoucTpykiuu GmbH ana-
goruueH ykpaunackomy O0O.

Tak, mearenpHocTb GmbH mogumusercss 3akony or 20 ampeis
1892 r. (B pemakmuu 2016 r.) «O6 00I1iecTBax ¢ OTpaHUYEHHON
oTBeTCTBeHHOCTHIO» [10]. 3aKOHOM IpexyCMOTPEeH MUHUMAJIbLHBIHN
ycTaBHBIN KanuTas nasa opranusanuu GmbH B pasmepe 25 000,00 €.
IIpu nByx u OoJiee yupeguTensaX KasKIbIM N3 HUX HOJKHBI OBITH
BHECEHBI HA MOMEHT perucrpanuu He meHee 25 % cBoeit mouim,
MUHUMAaJbHaA 00Ias cyMMa JoJKHA cocTaBaaTh 12500 €. Bropas
MOJIOBMHA BHOCUTCSI B TeUEHUE MEePBOr0 Ioja PadoThl I0PUIUIECKO-
ro guna. Munumanbubit pasmep goau B GmbH cocrasaser 100 €.

ITepBoro HOs6pa 2008 r. BecTynmim B CUJIy M3MEeHeHUS B 3a-
KoH o GmbH, B KOoTOpOM He BCe MPEAJIOKEHHBIE MPaBUTEIHCTBOM
u3MeHeHUsA ObLIM MPUHATH 3aKoHOgaTeseM. B uacTHOCTH, IIpe[-
JIOKEHUE, KOTOPOe COLEP)Kajoch B IPOEKTEe 3aKOHA, O CHIKEHUN
ycraBHOro Kanutasa ¢ 25000,00 €. 1o 10000 € me 6n110 TOAAEPKA-
HO ¥, COOTBETCTBEHHO, Pa3Mep YCTABHOT'O KAlnUTAaJIa OCTAJICS PaBeH
25000,00 €. Omgmako 3aKoOHOJATENb TPEIJOKUJI APYroil BapHaHT
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cosgaumus npennpuatusa — Unternehmergesellschaft, UG, B xoro-
POM YCTAaHOBHJI BO3MOYKHOCTBH KCIIOJIb30BATh YCTABHBIA KAIUTAJ B
pasmepe Bcero or 1 €, MpUBA3aB 9Ty BO3MOYKHOCTH K Pa3INYHBIM
ycaoBuaM u TpeboBaHuAM. OMHUM 13 OCHOBHBIX YCJIOBUU ABIAETCA
o0si3aTesibHOE Haamuue Kamurajga oT 1 € ¥ MCIOJIb30BAaHUS B BIE
BKJIQJa B YCTABHBINA KAIIMTAJ IO Hauajla PETUCTPAINU U 3aHECeHU
UG B peectp. Tem He MeHee, COTJIaCHO CYIIECTBYIOIEH Ha cepeauHy
2010 r. cTaTHUCTHKe IO CpeJHEMY YCTaBHOMY KaIllUTaJy BCeX 3ape-
ructpupoBaHHBEIX UG, ¢ MOMeHTa BBEJEeHUS DTOIl HOBOU KOpIIOpa-
THUBHOM (popMBI, OH cocTaBisgeT okoo 2.500 €.

AHanus mooKeHUHN 3apy0e:KHOTO KOPIOPAaTUBHOTO IIpaBa He
IaeT OCHOBAHWN IJI BLIBOJZOB O IIOBCEMECTHO PACIIPOCTPAHEHHBIX
VMEHHO CYIIeCTBEHHBIX pasMepax YCTABHOI'O KAaIllMTaja, a CKopee
peuybp MOXXHO BECTHU O HpOTHBOHOJIO)RHOfI TeHJEeHIIUN — IIOCTEeIIeH-
HOTO CHMIKeHUA TpebOBaHWI K pasMepy YCTaBHOTO KamuTaja s
obseruyeHmnsa «BXOMa» Ha PBIHOK M KOHKYPEHTHOI 60phbe 3aKOHOMIA-
TEJBCTB OTAEJbHBIX €BPOIENCKNX roCyJapcTB — 4iIeHoB EBpocorosa
3a 3apeTUCTPUPOBABININECA V HUX opuamndeckue jurna [11, c. 68].

HIBanmaroro nexadps 2016 r. B8 BepxoBuoit Page YKpauHbI mpo-
I1eJI ImepBoe uTeHue MpoeKT 3akoHa «00 obIlmecTBax ¢ OrpaHUYEH-
HOW ¥ JOTOJTHUTEJSHbHOU OTBETCTBEHHOCTHIO», B HACTOAIIEE BPeM:
TIOATOTOBJIEH TEKCT YKA3aHHOTO 3aKOHOIPOEKTa KO BTOPOMY UTe-
Huto [4]. HacTh 1 cT. 12 3aKOHOIIpPOEKTa OIIpPeleiaeT, UTO «pPasMep
YCTABHOI'O KaluTaja OOINecTBa CKJIAABIBAETCA U3 HOMUHAJIBHON
CTOMMOCTH [JIOJIe!i er0o YUYIICTHUKOB, BBIPA’KEHHOU B HAI[MOHAJIBHON
BaJIOTe YKpamHbl». Takum o0pasoM, 3aKOHOLATENb OMATH YXOIUT
OT KOHKpeTusanum pasmepa ycraBHoro Kamurama 000, HeoOxomu-
MOTO IJISI €r0 PEeruCTPAIlUU.

Yacts 1 cr. 50 3akona Ykpawmabl «O X03AHCTBEHHBIX OOIIle-
CTBaX» BaKpEIJIAeT: OOIIEeCTBOM C OTPAaHUYEHHON OTBETCTBEHHO-
CTHbIO TIPM3HAETCsS OOIMeCTBO, YCTABHBLIM KamuTajJl KOTOPOTO pas-
IeJIeH Ha I0JIM, PasMep KOTOPBIX OIPeNe/saeTcs VIPeIUTeJIbHBIMU
moxkymeHTaMu. 1IOCKOJNIBKY yCTaBHBIM KaIIUTAJ COCTOUT M3 TOJeit
€ro y4aCTHUKOB, TO €r0 MUHUMAJbHBIA pasMep OyZeT 3aBHCETH
OT X KoJin4yecTBa (OT OJHOIO JO CTA) M HOJKEH COCTABJSTH MU-
HUMAaJIbHO BO3MOYKHYIO AEJIUMYI CYMMY: OT OJHON KOIIEMKH — B
caydae HaJIWYUsS B OOIIfeCTBEe TOJHLKO ONHOTO YUACTHHKA, W O CTa

25



Cvomi wopuduyni ducnymu namn’smi €. B. Bacvko8cvbk020

KomeeK (OIHOI TPUBHBI) — B CJyYae, €CJIU YUCJIO0 YUACTHUKOB 00-
IIeCTBA C OTPAHUYEHHO OTBETCTBEHHOCTHIO JOCTUTAET CTA UeJIOBEK
(To ecTh BKJIaJ KajKJOTO U3 YUACTHUKOB JOJIKEH COCTABIATH MU-
HUMYM OJHY KOMEeHKYy KaK MHUHUMAJIbHYIO OOODOTHYIO JEeHEXXKHYIO
BesqimunHy). IIpencraBisgerca, YTO UMEHHO TapaHTUNHAA QYHKIUA
YCTaBHOT'O KamuTalia, 3aKpeljeHHas B 3aKOHOIATEJbCTBE, MOYKET
obecreunBaThCS TOJBKO Yepe3 PeaibHYI0 BEJUUYNHY YCTABHOTO Ka-
nuTajia obIiiecTsa.

Takum o00pa3om, OTBET HA BOIPOC O MUHWUMAJILHOM pasMepe
YCTaBHOTO KamuTajia KayKJor0 KOHKPETHOTO O0IIecTBa ¢ OrpaHuyueH-
HOM OTBETCTBEHHOCTHIO Oy/EeT 3aBUCETHh OT KOJUYECTBA YUACTHUKOB
B HeM U KoJjebJieTcsa B pasMepe OT OMHOM KOIEeHKHU A0 OJHOUW I'PUB-
HBI. BMecTe ¢ TeM, 04eBUHO: YTOOBI 00ECTIEUNUTD PEASHHYIO 3AIUTY
TPETHbUX JIUI[, YCTABHBIA KANUTAJ JOJKEH ObITH JOCTATOUHO CYIIle-
CTBEHHBLIM U aJIeKBAaTHBIM pasMepy puHAHCOBBIX 00a3aTeabeTB 00O0.
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